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I 

STATEMENT OF JURISDICTION 

This appeal is from a final judgment of the District 
Court of the United States for the District of Columbia 


Id 
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(R. i 26) dismissing an action brought by appellants 

against the Board of Governors of the Federal Reserve 

System, Washington, D. C. (hereinafter called the “Board”) 

• ' 

and against the individually named appellees, who are the 
members thereof (hereinafter sometimes called the “Mem¬ 
bers” or the “individual defendants”). 

Appellants complaint (R. 2) presented the question of 
the power of the Board to remove from office the two ap¬ 
pellants who were directors of the Paterson National Bank 
of Paterson, New Jersey. 

The complaint was in the nature of a petition for writ of 
certiorari. Upon filing the complaint appellants also filed 
a motion in the nature of a rule upon the Board to show 
cause why the whole record of the proceedings before it 
and its order should not be sent up to the end that the Dis¬ 
trict Court review the same to determine whether the Board 
had acted within its jurisdiction. 

The Board responded with a motion to dismiss (R. 22) 
upon the grounds that: 

(a) The District Court is without jurisdiction to 
entertain a suit against the Board of Governors of the 
Federal Reserve System, which is an instrumentality 
of the United States, and which has not consented 
nor can it consent to be sued herein. 

(b) The District Court is without jurisdiction to 
issue a writ of certiorari for the purpose outlined in 
the bill of complaint herein. 

(c) The complaint fails to state a claim upon which 
any relief can be granted. 

Thereupon appellants, taking advantage of the benevolent 
Rules of Civil Procedure, amended their complaint (R. 
23) to include the individual members of the Board, and 
to add a prayer in the alternative for a mandatory in¬ 
junction against them and for general relief. Rules of Civil 
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Procedure —Rule 8(e) (f). 

A stipulation (R.-) was then entered into between 

counsel to the following effect: 

(a) Appellants might file an amended complaint; 

(b) Counsel for the Board would enter an appear¬ 
ance for the added individual defendants; 

(c) The motions theretofore filed by appellants and 
bv the Board upon the original complaint should stand 
as motions to the amended complaint save and except 
that the defendants might file such other and further 
motions as they may be advised; 

(d) The stipulation theretofore filed in respect of 
the original complaint should stand as a stipulation to 
the amended complaint. 

Thereupon the individual defendants filed a motion to 
dismiss (R 25) the amended complaint upon substah- 
S the same grounds as that theretofore filed by the 

Board. _ x A 

So there were three motions before the District Court: 

(1) appellants’ motion for a writ; (2) the Board s mo¬ 
tion to dismiss, and (3) the Members’ motion to dismiss. 
All three motions were considered in one argument. 

The complaint and the amended complaint were dismissed 

on the 25th day of June, 1945 (R. 26). 

The civil action was within the jurisdiction of the Dis¬ 
trict Court. That court has power to 

• • issue writs • * * of certiorari, injunc¬ 

tions prohibitory and mandatory and all other wijits 
known in common law and equity practice that may be 
necessary to the effective exercise of its .-jurisdiction. 
D. C. Code (1940) Title 11, § 315. 

Hartranft v. Mullowney, 247 U. S. 295 (1918). This pojrer 
has not been repealed or modified by the Rules of Civil Pro¬ 
cedure Cf. Pule 81 (b). 
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This Court has jurisdiction upon appeal to review the 
judgment in question by virtue of the provisions of the Dis¬ 
trict of Columbia Code (1940) Title 17 § 101. 

STATEMENT OF THE CASE 

On March 23, 1945, the Board issued an order removing 
appellants as directors of The Paterson National Bank, 
Paterson, New Jersey. The order was issued pursuant to 
authority conferred upon the Board by section 30 of the 
Banking Act of 1933 (12 U. S. C. A. $ 77) 1 which provides, 
inter alia, that if, following a hearing, the Board finds that 
an officer or director of a national bank has continued to 
violate any law relating to such bank after having been 
warned by the Comptroller of the Currency (hereinafter 
called the “Comptroller'') to discontinue such violation, 
the Board in its discretion may order that such officer or 
director be removed from office. The finding upon which the 
order was made was that appellants had continued to violate 
section 32 of the Banking Act of 1933 (12 U. S. C. A. § 78) - 
after having been warned by the Comptroller to discontinue 
such violation. 

Section 32 prohibits any officer, director or employee of 
any company, partnership or individual “primarily en¬ 
gaged” in the issue, flotation, underwriting, public sale or 
distribution of stocks, bonds or other securities, from serv¬ 
ing at the same time as an officer, director or employee of 
any national bank. 

Fortunately there are no disputed questions of fact so 
that the questions to be presented are those of “pure law.” 

Appellants were and are employees of Eastman, Dillon 
& Co., a brokerage and securities house, having its principal 


1 The provisions of this section are set out in full in “Statutes Involved” 
—post. 

2 This section is also set out in full in “Statutes Involved”—post. 



5 


place of business in New York City. This firm, it was 
charged, was “primarily engaged” in the issue, flotation, 
underwriting, public sale, or distribution, at wholesale or 
retail, or through syndicate participation, of stocks, bonds 

or other similar securities * * 

It is not contended by the appellees or anyone else that 
the appellant directors had not performed their duties 
faithfully, nor could it have been. It is not contended that 
they have been guilty of any act which caused loss to the 
bank or its stockholders. It is not contended that they have 
used their position as directors for any ulterior or selfish 
purposes. Their removal revolves around the purely techni¬ 
cal question of whether they were employees of a partner^ 
ship “primarily engaged” in the “issue, flotation, under¬ 
writing, public sale or distribution of stocks, bonds or simi¬ 
lar securities”. 

It was not charged that the appellants actually sold any 
stocks or bonds to the bank unlawfully or otherwise. 3 . j 

The Board on August 9, 1944, issued an order notifying 
appellants to appear and to show cause why they should npt 
be removed from office as directors of the bank. A Hearing 
Officer was appointed by the Board, and thereafter hearings 
were conducted by such officer at the Federal Reserve Bank 
of New York during October and December, 1944. Appel¬ 
lants were represented in these hearings by counsel and 
were present at most of the hearings. 

Thereafter on February 15, 1945, the Hearing Officer 
certified to the Board the transcript of the proceedings cob- 
ducted before him, together with his recommended findings 
of fact. He also forwarded certain suggested corrections to 

3 Even had they sold stocks and bonds to the bank the propriety of this 
action could not be questioned in view of the provisions of Section 375, 
Title 12, which gives an express right to directors to buy and sell frjom 
and to their respective banks. 

2 d 
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the record, exceptions to his tentative findings, certain 
motions, and a brief, all filed with him on behalf of the 
appellant. 

On March 12, 1945, appellants, with their counsel, 
appeared in person before the Board in Washington, D. C., 
and their counsel argued the matter orally before the Board. 

The Board thereupon rendered its opinion (annexed as 
exhibit B to the complaint) (R. 10) wherein it stated: 
That there was no dispute as to the essential facts; that 
appellant Fayerweather had been a director of the bank 
since January 13, 1925, while appellant Agnew had been a 
director since November 27,1934; that both appellants were 
elected directors at annual meetings of the shareholders of 
the bank held on January 13, 1942, January 12, 1943 and 
January 11, 1944, and that following these elections they 
took the appropriate director’s oaths which were filed in the 
office of the Comptroller of the Currency. 

The opinion and findings further showed that the total 
holdings of stock of the bank by the appellants and their 
families to be approximately 1000 out of the total of 12,000 
shares; that Mr. Fayerweather had been in the brokerage 
and securities business since about 1920, and that both he 
and Mr. Agnew had been employed by the firm of Eastman, 
Dillon & Co. since March, 1941, and were then employed at 
the office of that company in Paterson, New Jersey; that 
Eastman, Dillon & Co. did no business with the bank and 
had not done any since the fall of 1941 when the bank dis¬ 
posed of all of its bonds other than United States govern¬ 
ment bonds; that Eastman, Dillon & Co. does not deal in 
United States government bonds; and that since October, 
1941, appellants have done no business with the bank other 
than a strictly brokerage commission business with its 
customers. 
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The Board found that Eastman, Dillon & Co. (which is a 
partnership) acts as a broker or principal in executing 
orders on the New York Stock Exchange, Curb Exchange 
and the Philadelphia Exchange; it buys and sells securities 
either as broker or as principal, at wholesale or retail. Its 
business is done on fiscal year basis. In the underwriting 
field, as distinguished from the brokerage field, the market 
value of securities which vrere bought and sold by Eastman, 
Dillon & Co. amounted to about 15 per cent of the tothl 
market value of its entire transactions in all activities. F<>r 
the fiscal year ended February 28, 1943, its gross incor^c 
from its underwriting business amounted to 26 per cent of 
its gross income from all sources, while its gross incoriie 
from its brokerage business amounted to 42 per cent of its 
gross income. For the fiscal year ended February 29,1944, 
its gross income from its underwriting business amounted |to 
32 per cent of all of its income while its gross income frdm 
its brokerage business amounted to 47 per cent of that total. 
In total numbers of transactions during an indefinite period 
prior to September 20, 1943, those in the underwriting 
field would amount to a similar 15 per cent of the tothl. 
In no category did the underwriting field ever exceed the 
brokerage field. 

STATUTES INVOLVED 

Section 30 of the Banking Act of 1933— As amended June 
16, 1933, C. 89, § 30, 48 Stat. 193; Aug. 23, 1935, C. 614, 
§ 203a, 49 Stat. 704: j 

“Whenever, in the opinion of the Comptroller of the 
Currency, any director or officer of a national bank, or 
of a bank or trust company doing business in the Dis¬ 
trict of Columbia, or whenever, in the opinion o| a 
Federal reserve agent, any director or officer of a State 
member bank in his district shall have continued to 
violate any law relating to such bank or trust company 
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or shall have continued unsafe or unsound practices in 
conducting the business of such bank or trust company, 
after having been warned by the Comptroller of the 
Currency or the Federal reserve agent, as the case 
may be, to discontinue such violations of law or such 
unsafe or unsound practices, the Comptroller of the 
Currency or the Federal reserve agent, as the case may 
be, may certify the facts to the Board of Governors of 
the Federal Reserve System. In any such case the 
Board may cause notice to be served upon such director 
or officer to appear before such Board to show cause 
why he should not be removed from office. A copy of 
such order shall be sent to each director of the bank 
affected, by registered mail. If after granting the 
accused director or officer a reasonable opportunity to 
be heard, the Board of Governors of the Federal 
Reserve System finds that he has continued to violate 
any law relating to such bank or trust company or has 
continued unsafe or unsound practices in conducting the 
business of such bank or trust company after having 
been warned by the Comptroller of the Currency or the 
Federal reserve agent to discontinue such violation of 
law or such unsafe or unsound practices, the Board of 
Governors of the Federal Reserve System, in its dis¬ 
cretion, may order that such director or officer be 
removed from office. A copy of such order shall be 
served upon such director or officer. A copy of such 
order shall also be served upon the bank of which he is 
a director or officer, whereupon such director or officer 
shall cease to be a director or officer of such bank: 
Provided, That such order and findings of fact upon 
which it is based shall not be made public or disclosed 
to anyone except the director or officer involved and 
the directors of the bank involved, otherwise than in 
connection with proceedings for a violation of this sec¬ 
tion. Any such director or officer removed from office 
as herein provided who thereafter participates in any 
manner in the management of such bank shall be fined 
not more than $5,000, or imprisoned for not more than 
five years, or both, in the discretion of the court.’’ 

(U. S. Code, Title 12, §77.) 
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Section 32 of the Banking Act of 1933; June 16, 1933, 0. 
89, § 32, 48 Stat. 194 (as amended Aug. 23, 1935, C. 614, 

§ 307, 49 Stat. 709). j 

“No officer, director, or employee of any corporation 
or unincorporated association, no partner or employee 
of any partnership, and no individual, primarily 
engaged in the issue, flotation, underwriting, public 
sale, or distribution, at wholesale or retail, or through 
syndicate participation, of stocks, bonds, or other simi¬ 
lar securities, shall serve the same time as an officer, 
director, or employee of any member bank except in 
limited classes of cases in which the Board of Gov¬ 
ernors of the Federal Reserve System may allow such 
service bv general regulations when in the judgment of 
the said Board it would not unduly influence the invest¬ 
ment policies of such member bank or the advice it 
gives its customers regarding investments.’’ (U. S* 

Code, Title 12, Sec. 78.) 

STATEMENT OF POINTS 

! 

The points to be urged here are that: 

(1) The Board of Governors of the Federal Reserve 
System exceeded its authority or acted in disregard of 
the applicable statutory provision in removing appel¬ 
lants as directors. 

(2) The District Court should have granted appel¬ 
lants relief. 

(3) This is not a suit against the United States. 

(4) If the construction of the statute is not tl^at 
placed thereon by appellants then the Act (Sec. 32 of 
the Banking Act) constitutes an unlawful delegation jof 
authority and is therefore void. 

(5) The District Court should not have dismiss;ed 
appellants’ complaint. 
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SUMMARY OF ARGUMENT 

(1) The Board’s own findings with respect to the activi¬ 
ties of Eastman, Dillon & Co. show beyond peradventure 
that the underwriting part of its business was not that in 
which it was “primarily engaged”—that its business in the 
stock brokerage field exceeded that of its business in the 
underwriting field. In no category of the underwriting field, 
whether in gross income, market value of securities handled, 
or in the total number of transactions did its underwriting 
business ever exceed that in the brokerage field. Accord¬ 
ingly we say that the Board could not find under the lan¬ 
guage of the statute that Eastman, Dillon & Co. was “pri¬ 
marily engaged” in the underwriting business. Its effort 
to do so is by the addition to the words “primarily en¬ 
gaged” in the Statute of the words “one of the primary 
activities” and this, under the law, it may not do, whether 
the Statute be penal or non-penal. 

Addison v. Holly hill Fruit Products , 322 U. S. 607. 

We further contend that the Statute is penal making 
all the more clear the fact that the Board’s power under the 
Statute did not extend to such a case as its own finding 
shows this to have been. (See the penal sanction of § 30.) 

(2) We contend that the remedy, if it be not by injunction 
against the individual members of the Board, is by the com¬ 
mon law writ of certiorari and to that effect cite T)egge v. 
Hitchcock , 229 U. S. 162 to show that the Supreme Court 
has left open the door of applicability of that writ in an 
appropriate case. 

(3) We maintain that under the doctrine of Philadelphia 
v. Stimson, 223 IT. S. 605, and other cases cited this is 
not a suit against the United States. 

(4) We maintain that if the words “primarily engaged” 
are not to be measured by the extent of the business (i.e. in 
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a quantitative sense) then the Statute is void as constituting 
an unlawful delegation of authority to the Board. Therej 
would be no standard or yardstick to govern its action. ; 

We rely upon Panama Refining Company v. Ryan, 2X6 
TJ. S. 388, and other cases cited for this contention. , 

argument 

1 «.! 
Did the Board exceed the authority conferred or act ih 

disregard of the statutory provision? 

The answer to the question depends upon the proper inter¬ 
pretation of the Statute to see what power Congress con¬ 
ferred on the Board. Manifestly the power to remove direc¬ 
tors was given only if certain circumstances were present 
ie that the directors were “primarily engaged” or em¬ 
ployees of a firm “primarily engaged” in the underwriting 

and sale of securities. 

A 

What then does the statute mean when it prohibits one 
from acting as a director, who is at the same toe an em- 
ployee of a partnership ‘ ‘ primarily engaged in the under 

writing and sale of securities: , , . , . j., 

The statute—as we will show later in the ne ls a P e • 

statute and to be construed according to the canons ob¬ 
struction applicable to penal statutes-but even if itUje 
not it still would not satisfy the rule laid down by the Su¬ 
preme Court of the United States for the construction of 
»on-penal statutes. That rule is: 

“Words in a statute are to be given their ordinary 
meaning.” 

As said by Mr. Justice Frankfurter, speaking for the 
Snnreme Court of the United States in Addison v. Hollyfiill 
SSTS22. W U. S. 607; 88 L. ed. 1488, 1506 (1944): 
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a fter all, legislation when not expressed 
in technical terms is addressed to the common run of 
men and is therefore to be understood according to 
the sense of the thing, as the ordinary man has a right 
i to rely on ordinary words addressed to him.” 

When so construed, it is clear that the meaning sought 
to be attributed by the Board to the words “primarily en¬ 
gaged cannot be sustained. To the man in the street 

primary ’ ’ means of course ‘ * in the first place. * ’ The word 
“primary” has only one legal definition. In Bouvier’s 
Law Dictionary it is defined as “that which is first or princi¬ 
pal in Black’s Law Dictionary, “first,” “chief,” “princi¬ 
pal,” “leading;” in Rapalje & Lawrence’s Law Dictionary 
“first,” “chief,” “leading.” 

The very first definition of the word “primary” in Web¬ 
ster ’s International is “ in the first place. ” “ Primarily ’ ’ is 
of course used in contradistinction to secondarily, tertiarily, 
etc. One is primarily engaged in one business, secondarily 
engaged in another. There cannot be two “firsts.” One 
can say “I read the first two pages of a book,” but one 
cannot say “I read the two first pages.” 

“Primary” is derived from the Latin “Primus” mean¬ 
ing first. Numerous words derived from the root “primus” 
mean essentially first in their respective class, such as 

Primate—meaning first minister (a cleric). 

Prime Minister—first minister (civic head). 

Primer—first reader. 

Primogeniture—first son. 

Prince—first in line. 

The reference in the Board’s opinion to “one of the 
primary colors”, “one of the primary planets” is of course 
correct usage, but' the law with which we are here con¬ 
fronted does not soy “one of the primary activities, etc.” 
In order to sustain the Board's view it is necessary to 
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write into the statute the words “one of the primary ac¬ 
tivities”. This is precisely what the Board attempts to 
do, and precisely what the Board is not empowered to do. 

By applying the above definition of “primarily engaged” 
or “primary” obtained from the authoritative sources in¬ 
dicated to the facts found by the Board it is obvious that 
the first or primary business of Eastman, Dillon & Co. is 
a brokerage business and not the business of underwriting 
securities. This is a plain and inescapable conclusion. 

None other is possible. 

B 

Penal Statute 

When to the foregoing there is added, for the purpose 
of construction, the consideration that the statute in this 
case is penal and therefore one which must be strictl\ con¬ 
strued, it is impossible to sustain the Board’s action. As 
said bv the Supreme Court of the United States in Todd 
v. United States , 158 U. S. 278 (1895), 39 L. ed. 982: 

“Before a man can be punished his case must he 
plainly wdthin the statute. 

From United States v. Wiltberger, 5 Wheat. 77, 95, 5 |L. 
ed. 37 (opinion by Chief Justice Marshall) to United States 
v. Viereck, 318 U. S. 326, 87 L. ed. 734 (opinion by Chfef 
Justice Stone), the Supreme Court has steadfastly declined 
to extend by implication any penal statute. 

The Viereck case in and of itself is all the authority that 
one should need to show that the Board cannot add to the 
statute the phrase “one of the primary businesses” solas 
to subject the appellants to the imposition of criminal sanc¬ 
tion. Since the Viereck case arose recently in the District 
of Columbia and was considered by this Court it is unques¬ 
tionably familiar with the circumstances. Viereck had 

3 d 
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been indicted for failure to disclose his activities on his 
own behalf on a registration statement prepared by the State 
Department under the statute requiring the registration 
of certain agents of foreign principals. Act of June 9, 

1938, 52 Stat. 631; sec. 327 as amended by Act of August 7, 

1939, 53 Stat. 1244; Title 12, Secs. 521-522 USCA. 

The statute authorized the Secretary of State to pre¬ 
scribe the form upon which an agent should so report to 
set forth: 

“A statement containing such details required under 
this act as the Secretary shall fix of the activities of 
such person as an agent of a foreign principal during 
said six months period.’’ 

On the trial Viereck contended that under the statute 
he was not required to disclose his activities in his own 
behalf but only those for foreign principals. He was found 
guilty by the District Court, his conviction affirmed by this 
Court, but the Supreme Court reversed on the ground that 
the Secretary had placed too broad an interpretation upon 
the language of the statute and had attempted to write 
into it something which was not there. Chief Justice Stone 
said: 

“One may be subjected to punishment for crime in 
the federal courts only for the commission or omission 
of an act defined by statute or by regulation having 
legislative authority, and then only if punishment is 
authorized by Congress. United States v. George, 228 
US 14, 20-22, 57 L. ed 712, 715, 716, 33 S. Ct. 412; Wil¬ 
liamson v. United States, 207 US 425, 453-462, 52 L. 
ed 278,292-297, 28 S. Ct. 163; United States v. Standard 
Brewery, 251 US 210, 219, 220, 64 L ed 229, 235, 236, 
40 S. Ct. 139; United States v. Eaton, 144 US 677, 36 
L. ed 591, 12 S. Ct. 764; United States v. Grimaud, 
220 US 506, 55 L. ed 563, 31 S. Ct. 480; United States 
v. Smull, 236 US 405, 59 L. ed 641, 35 S. Ct. 349; Re 
Kollock, 165 US 526, 41 L. ed 813, 17 S. Ct. 444. Penal 
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sanctions attach here for willful failure to file a state¬ 
ment when required, or if the registrant ‘ wilfully omits 
to state any material fact required to be stated.’ Unless 
the statute, fairly read, demands the disclosure of the 
information which petitioner failed to give, he cannbt 
be subjected to the statutory penalties. 


• • • In neither case does the statute command, 

or authorize the Secretary to command registrants to 
make any statements of their activities other than 
those in which they have engaged ‘as agent’. 

We cannot read that phrase as though it had been 
written ‘while an agent’ or ‘who is an agent’. The 
unambiguous words of a statute which imposes crimi¬ 
nal penalties are not to be altered by judicial construc¬ 
tion so as to punish one not otherwise within its reach, 
however deserving of punishment his conduct mhy 
seem. 

• •••••• 

l 

• • * While Congress undoubtedly had a general 
purpose to regulate agents of foreign principals in 
the public interest by directing them to register and 
furnish such information as the Act prescribed, We 
cannot add to its provisions other requirements merely 
because we think they might more successfully ha>’e 
effectuated that purpose.” 

In Fasulo v. United States , 272 U. S. 620; 721 L. ed. 
443, the statute under consideration was the postal statute 
against schemes to defraud. Fasulo had been indicted for 
having threatened murder or bodily harm, the govern¬ 
ment’s contention being that this amounted to a scheme j to 
defraud when such threats were used for the purpose of 
obtaining money. The Supreme Court said, however: 

• • But broad as are the words ‘to defraiid’ 

they do not include threat and coercion through fear 
or force.” 
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The concluding language of the Fasulo case (it is a quo¬ 
tation from United States v. Chase, 135 U. S. 255, 34 L. ed. 
117) is specially apposite to the appellants’ contention: 

“A\e recognize the value of the rule of construing 
statutes with reference to the evil they were designed 
to suppress as an important aid in ascertaining the 
meaning of language in them which is ambiguous and 
equally susceptible of conflicting constructions. But 
this court has repeatedly held that this rule does not 
apply to instances which are not embraced in the lan¬ 
guage employed in the statute, or implied from a fair 
interpretation of its context, even though they may 
involve the same mischief which the statute was de¬ 
signed to suppress.” 

In United States v. Resnick, 299 U. S. 207, 81 L. ed. 127, 
the defendants in a criminal indictment were accused of 
having sold two-quart metal hampers which did not comply 
with the Act in that they were not of any standard size, etc. 
The Act declared “that standard hampers * * * s h a p 

be of the following capacities (specifying 9 sizes based upon 
a bushel of 2150.42 cubic inches). The Court said: 

“Statutes creating crimes are to be strictly construed 
in favor of the accused; they may not be held to extend 
to cases not covered by the words used. United States 
v. Wiltberger, 5 Wheat. 76, 95, 5 L. ed. 37, 42. Fasulo 
v. United States, 272 U. S. 620, 628, 71 L. ed 443, 445, 
47 S. Ct. 200. The clause just quoted is crucial; its 
words are plain and, having regard to the connection in 
which they are used, must be given the meaning na¬ 
turally attributable to them. It is obvious that they do 
not extend to hampers other than the nine classes de¬ 
fined in § 1. The Act applies to none of capacity less 
than four quarts. Pacific States Box & Basket Co. v. 
White, 296 U. S. 176,183, 80 L. ed 138,144, 56 S. Ct. 159, 
101 A. L. R. 853. It expressed no condemnation of two- 
, quart hampers. Before one may be punished it must 
appear that his case is plainly within the statute; there 


are no constructive offenses. United States v. Lacheij, 
134 U S 624, 628, 33 L. ed 1080, 1083, 10 S. Ct. 62oi; 
United States’v. Chase, 135 U. S. 255 261, 34 L. ed lli 
119 10 S. Ct. 756; Fasulo v. United States, supra 
U. S. 629, 71 L. ed 445, 47 S. Ct. 200). As in absence 
of governmental regulation the making and selling of 
containers is untrammeled, failure expressly to permi 
is not to prohibit. Mere standardization of a bushel 
container at 2150.42 cubic inches would not make crim¬ 
inal the manufacture or sale of a half-bushel container 
having capacity of 1075.21 cubic inches The Prescrib¬ 
ing of capacities of containers described m § 1 does 
not prohibit manufacture or sale of the two-quart 
hampers described in these indictments. 


In Pierce v. United States, 214 U. S. 306, 86 L. ed. 22(, 
the defendant had been convicted under § 32 of the Criminal 
Code, making it an offense falsely to assume or pretend, 
with intent to defraud, to be an officer or employee acting 
under the authority of the United States or any department 
or any officer of the government thereof. Defendant hid 
falsely impersonated an official of a government owned 
corporation (the Tennessee Valley Authority). The Su¬ 
preme Court, in reversing the conviction, said: 


• i • 


“While the act should be interpreted ‘so as 
to give full effect to its plain terms’ (citing Lamar! v. 
United States, 241 U. S. 103, U. S. v. Barnow, 239 C.jS. 
74) we should not depart from its words and context 


In Krichman v. United States , 256 U. S. 363, defendant 
was convicted of offering a bribe to a baggage porter while 
the railroad was under Federal control. The Supreme 
Court in reversing the conviction, said: 


“The government admits that the statute is ambigu¬ 
ous While criminal statutes are to be given a reason¬ 
able construction, ambiguities are not to be solvedlso 
as to embrace offenses not clearly within the law. We 
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are unable to remedy the uncertainties of this statute 
by attributing to Congress an intention to include a 
baggage porter with those who discharge official duties 
m the operation of a railroad controlled by an officer 
of the government. ” 

Untied States v. Harris, 177 U. S. 305, 44 L. ed 780, was 
an action to recover penalties for alleged violation of law 
relating to transportation of live stock. The question in¬ 
volved was whether the defendants who were in charge of 
the Reading Railroad, as receivers were liable. The Su¬ 
preme Court in sustaining the decision of the lower court 
in favor of the defendant receivers said: 

“It may well be that Congress, in omitting to ex¬ 
pressly include receivers in these sections intended to 
leave them subject to the control and direction of the 
courts, who- officers they are.” 

and quoted the language of Chief Justice Marshall in United 
States v. Wiltberger, supra: 

. ‘ ‘ Th * rule that Penal laws are to be construed strictly 
is perhaps not much less old than construction 
nselt. It is founded on the tenderness of the law for 
the rights of individuals, and on the plain principle 
mat the power of punishment is vested in the legislative 
and not m the judicial, department. It is the legislature’ 
not the court, which is to define a crime and ordain 
its punishment. It is said that, notwithstanding this 
lule, the intention of the lawmaker must govern in the 
construction of penal as well as other statutes • • * 
But this is not a new independent rule which subverts 
.he old. It is a modification of the ancient maxim, and 
amounts to this, that though penal laws are to be con¬ 
strued strictly, they are not to be construed so strictlv 
as to defeat, the obvious intention of the legislature*. 
The maxim is not to be so applied as to narrow the 
words of the .statute to the exclusion of cases which 
those w’ords, in their ordinary acceptation or in that 
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sense in which the legislature has obviously used therq 
would comprehend. The intention of the legislature ib 
to he collected from the words they employ. Wherfe 
there is no ambiguity in the words there is no room for 
construction. The case must be a strong one indeed 
which would justify a court in departing from the 
plain meaning of words—especially in a penal act, ljn 
search of an intention which the words themselves did 
not suggest. To determine that a case is within the 
intention of a statute its language must authorize us 
to say so. It would be dangerous, indeed, to carry the 
principle that a case which is within the reason or mis¬ 
chief of a statute is within its provisions, so far as to 
punish a crime not enumerated in the statute because 
it is of equal atrocity, or of a kindred character with 
those which are enumerated. If this principle has ever 
been recognized in expounding criminal law, it has been 
in cases of considerable irritation, which it would be 
unsafe to consider as precedents forming a general njle 
for other cases.’ 7 

The foregoing cases clearly demonstrate that there is no 
justification for the Board to have interpreted the Statute 
as meaning: 

“* • • one of the primary activities, e tc.” 

i 

and that its power to act must be confined to cases in wh}ch 
the emplovees sought to be removed are those of a firm 
“primarily engaged” in underwriting. 

The penal sanctions of the act as respects these appel¬ 
lants is contained in § 30 which provides: 

i 

“• • # Any such director * • • removed 

. f r om office * * * who thereafter participates in 

any manner in the management of such bank shall be 
fined not more than $5,000, or imprisoned for not ipore 
than five years, or both^ in the discretion of the court. 


i 

i 
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II 

The Remedy 

If appellants are right in the interpretation to be given 
Section 32 of the Banking Act of 1933, as amended, we are 
then brought to the question of what is the appropriate 
remedy or whether there is none. 

A 

Certiorari 

The District Court has power to “issue writs of * * * 

certiorari, injunction prohibitory and mandatory—and all 
other writs known in common law and equity practice that 
may be necessary to the effective exercise of its juris¬ 
diction.” D. C. Code (1929), Title 11, *§315; Ilartranft v. 
Mvllowney, 247 U. S. 295 (1918). This power has not been 
repealed or modified by the Rules of Civil Procedure. 
Cf. Rule 81 (b). 

This Court and the Supreme Court of the United States 
have frequently said that the writ of certiorari lies to infe¬ 
rior courts and boards, officers and special tribunals exer¬ 
cising judicial or quasi-judicial functions to bring their, 
proceedings into court where they may be reviewed and 
quashed if it be shown that such board or tribunal has no 
jurisdiction or has exceeded its jurisdictions or had deprived 
a party of a right or imposed a burden upon him or his 
property without due process of law. 

Degge v. Hitchcock, 229 U. S. 162; 57 L. ed. 1135 (1913), 
is the leading case on the subject. Unquestionably the 
Degge case denies the right to the writ where it is sought 
merely to “review” an administrative order. But in a 
case where it is claimed that there has been (a) “arbitrary 
exercise of statutory power” or (b) a “ruling in excess of 
statutory power” and there is no relief to be granted other- 



wise it would seem that the writ is appropriate. A care¬ 
ful reading of the opinion shows that the writ could be 
availed of only in the event that there was no right to 
“apply for and obtain appropriate relief in equity.” The 


court says: 

“Not being a judgment, in the sense of a final adjudi¬ 
cation, the appellants were not concluded by bis 
decision, for had there been an arbitrary exercise to. 
statutory power or a ruling in excess of the jurisdiction 
conferred, they had the right to apply for and obtain 
appropriate relief in a court of equity. S’cliooi of Mag¬ 
netic Healing v. Me Annuity, 187 U. S. 94. Philadelphia 

Co. v. Stimson, 223 TJ. S. 605, 620. . . L 

“The fact that there was this remedy is itself suffi¬ 
cient to take the case out of the principle on which, at 
common law, right to the writ was founded. For there 
it issued to officers and tribunals only because there wjas 
no other method of preventing injustice.” 

Certainly the opinion does not close the door on the 
applicability of the writ in an appropriate case for the Coprt 
concludes the opinion by say ing. 


“The writ of certiorari is one of the extraordinary 
remedies and being such it is impossible to anticipate 
what exceptional facts may arise to call for its use, but 
the present case is not of that character, but rather an 
instance of an attempt to use the writ for the purpose 
of reviewing an administrative order. Public Clearing 
House v. Coyne, 194 U. S. 497. This cannot be done. 

In the Degge case the Supreme Court said that the writ 
was only where the “inferior tribunal has acted without 
jurisdiction, or in disregard of statutory provisions. ; and 
that in 4 4 those cases the writ ran to boards, officers, tribunals 
and inferior judicatures whose findings and decisions, even 
though erroneous, have the quality of a final judgment; pnd 
there being no right of appeal or other method of review, 
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the extraordinary writ of certiorari was resorted to from 
necessity to afford a remedy where there would otherwise 
have been a denial of justice.” 

The opinion and order of the Board on removing the 
appellants as directors was in a quasi-judicial proceeding. 

In the first place it is to be observed that Sections 30 and 
32 of Title 12 of the United States Code are not contained in 
the portion of the banking laws relating to the “Federal 
Reserve System” (see §221-352, inc.) but in that portion 
relating to “National Banks” (see §21-213, inc.) histori¬ 
cally and now under the supervision of the Comptroller of 
the Currency (under the “general supervision” of the 
Board—and under the “general directions” of the Secre¬ 
tary of the Treasury). 

Cooper v. O'Connor (1938), 69 App. D. C. 100, 99 F. 

(2d) 135, followed in Cooper v. O'Connor , 69 App. 

D. C. 108, 99 F. (2d) 143, Cert, denied 305 U. S. 642. 

In the next place the proceeding here provided for and 
followed (Sec. 30) was that the Comptroller, being of the 
opinion that the appellants (directors of a national bank) 
had continued to violate a law relating to a national bank 
after having been warned by the Comptroller to discontinue 
such violation, certified the facts to the Board. Whereupon 
the Board proceeded as a quasi-judicial tribunal to a trial by 
(a) causing a notice or rule to show cause to be issued and 
served upon the appellants why they should not be removed 
from office; (b) appointing a “hearing officer” to “receive 
testimony” and to report the same completely to the Board, 
including therewith any “statements, motions, exceptions, 
arguments and briefs”, etc.—initiate, conduct or participate 
in prehearing proceedings followed by tentative findings 
of fact, and followed by an opinion of the Board containing 
findings of fact and conclusions of law. 
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It is thus seen that the Board possesses “judicial” as well 
as “administrative” functions. In most of its duties it Is 
unquestionably acting in an administrative capacity—but 
it can hardly be contended that here it was not acting in a 
quasi-judicial capacity. It is the character of the act to be 
reviewed which determines whether certiorari will lssye 

or not. 

Certiorari will he if the action of the Board is (a) beyond 
its power, (b) final , and (c) not reviewable otherwise. T^ie 
foregoing circumstances concurring, the issuance of the 
writ & would seem to be authorized under the authority of 
Degge v. Hitchcock, supra, unless, as the Court said in that 
case, “appropriate relief” may be granted “in a court of 

equity”. 


Injunction 

If certiorari does not lie it is only because an injunction 
against the members of the Board individually furnishes 

the remedy. I 

So far as plaintiffs are concerned the form of the remedy 
is immaterial, it is the redress of a grievous and unwonted 
wrong which they seek. 

There can be no question but that plaintiffs have suffered 
and will continue to suffer irreparable injury from the 
Board’s action and that unless the relief be by certiorari 
there is no adequate relief other than by injunction. 

Ex Parte Young (1907), 209 U. S. 123, 159; 52 L. ed. 
714, 729. 

Terrace v. Thompson, 263 U. S. 197 (1923). 

Pierce v. Society of Sisters, 268 U. S. 510; 69 L. ed. 

1070 (1925). | 

Panama Refining Company v. Ryan, 293 U. S. 388 

(1935). 
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III 

Tins Is Not a Suit Against the United States 

United States v. Lee (1882), 106 U. S. 196; 27 L. ed. 

171. 

Ex Parte Young, supra. 

Philadelphia v. Stimson, 223 U. S. 605 (1912). 

O’Connor v. Rhodes (1935), 65 App. D. C. 21, 27; 79 

F. (2d) 146. 

In Philadelphia v. Stimson, supra, the Court said: 

“It is urged that the statute authorizing the Secre¬ 
tary of War to prevent encroachments upon navigable 
streams is a valid one, and that the decisions cited do 
not apply. The validity of the statute is not attacked, 
because of the assumption that it is not to be construed 
to contemplate or authorize the alleged deprivation 
of property. • Where the officer is proceeding under 
an unconstitutional act, its invalidity suffices to show 
that he is without authority, and it is this absence of 
lawful power and his abuse of authority in imposing 
or enforcing, in the name of the state, unwarrantable 
exactions or restrictions, to the irreparable loss of 
the complainant, which is the basis of the decree. Ex 
Parte Young, 209 U. S. p. 159, 52 L. ed. 728, 13 L.R.A. 
(N.S.) 932, 28 Sup. Ct. Rep. 441, 14 A. & E. Ann. Cas. 
764. And a similar injury may be inflicted, and there 
may exist ground for equitable relief, when an officer, 
insisting that he has the warrant of the statute, is tran¬ 
scending its bounds, and thus unlawfully assuming to 
exercise the power of government against the individual 
owner, is guilty of an invasion of private property.’’ 

And in O’Connor v. Rhodes, 65 App. D. C. 21, 27: 

“* * * Resort to equity * * * is not to be 

defeated upon the ground that the suit is one against 
the United States.” 
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As the Court observed in Noble v. Union River Logging 
R. R., 147 U. S. 172: I 

“If he (Secretary of Interior) has no power at all 
to do the act complained of, he is as much subject tp 
an injunction as he would be to a mandamus, if hfe 
refused to do an act which the law plainly required 
him to do.” 

I 

I 

To same effect: 

Payne v. Central Pac. R. R-, 255 U. S. at 238. ! 

Work v. Louisiana, 269 U. S. 250. j 

Goltra v. Weeks, 271 U. S. 536. j 

In 7 ekes v. Fox, 66 App. D. C. 128, 131, 85 Fed. (2cj) 
294, 297, (1936), this Court said: j 

“\Ve are confronted again by the usual contention 
that this is a suit against the United States, and as 
such cannot be maintained. This is urged on the theoipr 
that the action is one to require the specific performance 
of a contract with the United States. This is not qn 
action for specific performance. It is an action to re¬ 
strain the Secretary of Interior from enforcing tljie 
alleged illegal orders issued by that officer and Ms 
predecessor in office in his capacity as the adminis¬ 
trative agent of the government for the construction 'if 
irrigation works and the disposition of the same undbr 
the Reclamation Act. The suit is therefore one againjst 
an agent of the government and not against the go\ - 
eminent.” j 

i 

As did the Supreme Court of the United States in Ickes 
v. Fox, 300 U. S. 82 (at p. 97) (1936): 

“The complainant did not ask the Court to interfere 
with the official discretion of the Secretary of War, 
but challenged his authority to do the things of which 
complaint was made. The suit rests upon the charpe 
of abuse of power, and its merits must be determined 
accordingly; it is not a suit against the United States. 
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IV 

Unlawful Delegation 

If the words “primarily engaged” do not mean “first” in 
a quantitative sense, as contended by appellants, the act con¬ 
stitutes an unlawful delegation of authority in that it 
furnishes no intelligible principle upon which the Board 
may act. There are no standards—there is no yardstick. 

i Panama Refining Co. v. Ryan (1934) 293 U. S. 388, 
421. 

As Mr. Justice Roberts said in his separate opinion in 
the Hollyhill case (supra): 

“If Congress, when it said that the areas of produc¬ 
tion should be defined by the Administrator, meant 
that the official should have a roving commission to 
create exemptions from the act, the entire provision 
must fall as an unconstitutional attempt to delegate 
legislative power.” 

There is no constitutional power in the Congress for 
the delegation in a criminal statute of authority to an ad¬ 
ministrative officer to fix a standard, the violation of which 
shall constitute a crime. The standard must be fixed in 
the statute itself. 

United States v. George , 228 U. S. 14, 57 L. ed. 712, 
33 S. Ct. 412. 

United States v. Bathgate , 246 U. S. 220, 62 L. ed. 676, 
38 S. Ct. 269. 

Lametta v. New Jersey , 306 U. S. 451, 83 L. ed. 888, 
59 S. Ct. 618. . 

United States v. Chase , 135 U. S. 255, 34 L. ed. 117, 
10 S. Ct. 756. 
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Conclusion 

It is respectfully submitted that the Board of Governors 
of the Federal Reserve System exceeded its authority when 
it concluded as a matter of law that the statute in this caie 
afforded it power to remove appellants from the office of 
directors of the Paterson National Bank under the circuija- 
stances shown in its own findings of fact. 

Respectfully submitted, 

Frank J. Davies, 

Hugh H. Obear, 

Attorneys for Plaintiffs.\ 

Davies & Davies 
Douglas, Obear & Campbell 
Of Counsel 
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Filed Apr. 28,1945 


In the District Court of the United States 
For the District of Columbia 

Civil Action 
No. 28726 

JOHN AGNEW, F. 0. FAYERWEATHER, Care: Davies 

& Davies, Attorneys, Paterson National Bank Building, 

Paterson, New Jersey, Plaintiffs , 

vs. 

BOARD OF GOVERNORS OF THE FEDERAL RE¬ 
SERVE SYSTEM, Washington, D. C., Defendant. 

Complaint 

(Petition for Writ of Certiorari) 

The plaintiffs, John Agnew and F. 0. Fayerweather, re¬ 
spectfully state that they are citizens of the United States 
and residents of the City of Paterson, State of New Jersey, 
and bring this action on their own behalf for the reasons 
hereinafter set forth: 

1. The defendant, Board of Governors of the Federal 
Reserve System, is an administrative and quasi-judicial 
tribunal having its principal office in the City of Washing¬ 
ton, District of Columbia, and is organized under and by 
virtue of the Act of December 23, 1913, Ch. 6, 38 Stat., p. 
251, known as the “Federal Reserve Act”, and certain acts 
amendatory thereof. 

2. Plaintiffs represent that for a number of years past 
both plaintiffs have been duly elected, qualified and acting 
directors of The Paterson National Bank of Paterson, New 
Jersey, the plaintiff, F. 0. Fayerweather, having been a 

director of the said bank since January 13, 1925, and 
2 the plaintiff, John Agnew, having been a director of 
said bank since November 27, 1934. Both plaintiffs 
were reelected directors at each successive meeting of the 
shareholders after their original election, including the 
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shareholders meeting of January 11, 1944, and the share¬ 
holders meeting of January 9th, 1945. Following all such 
elections each took the director’s oath prescribed by Sec- 
tion 5147 of the Revised Statutes of the United States asi 
amended. They have performed their duties faithfully j 
and according to law’. 

3. The Paterson National Bank is a national banking as-j 
sociation and a member of the Federal Reserve System.j 
Plaintiffs and their families are owners of a substantial 
amount of stock in said banking institution, holding ap-i 
proximately 1,000 shares out of a total of 12,000 shares 

outstanding. 

4 On the 23rd dav of March, 1945, the defendant, Board, 
of Governors of the' Federal Reserve System, removed thq 
plaintiffs as such directors upon the claim of a violation 
of Section 32 of the Banking Act of 1933, as amendec 
(U. S. C. Title 12, Sec. 78), a copy of said order of removal 
being hereunto annexed and marked Exhibit “A and is 
praved to be taken and read as a part hereof. 

Said Section 32 of the Act of 1933 provides as follow’s: 

“Sec. 32. Certain persons excluded from serving as 
officers, directors or employees of member banks. 

No officer, director, or employee of any corporation 
or unincorporated association, no partner or employ ee 
of any partnership, and no individual, primarily en¬ 
gaged in the issue, flotation, underwriting, public salej, 
or distribution, at wholesale or retail, or through syn¬ 
dicate participation, of stocks, bonds, or other simila^r 
securities, shall serve the same time as an officer, di¬ 
rector, or employee of any member bank except iji 
limited classes of cases in w’hich the Board of Gov¬ 
ernors of the Federal Reserve System may allow such 
service bv general regulations when in the judgment 
of the said Board it would not unduly influence 
3 the investment policies of such member bank or 
the advice it gives its customers regarding in¬ 
vestments. (June 16, 1933, c. 89, §32, 48 Stat. 194; 
Aug. 23, 1935, c. 614, §307, 49 Stat. 709.)” (Italics 

ours) 

I ! 
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The claimed authority of the defendant to hear and de¬ 
cide the matter is contained in Section 30 of the aforesaid 
Banking Act of 1933 (U. S. C. Title 12, Sec. 77) which 
provides as follows: 

“Sec. 77. Removal of director or officer 

Whenever, in the opinion of the Comptroller of the 
Currency, any director or officer of a national bank, or 
of a bank or trust company doing business in the Dis¬ 
trict of Columbia, or whenever, in the opinion of a 
Federal reserve agent, any director or officer of a 
State member bank in his district shall have continued 
to violate any law relating to such bank or trust com¬ 
pany or shall have continued unsafe or unsound prac¬ 
tices in conducting the business of such bank or trust 
company, after having been warned by the Comptroller 
of the Currency or the Federal reserve agent, as the 
case may be, to discontinue such violations of law or 
such unsafe or unsound practices, the Comptroller of 
the Currency or the Federal reserve agent, as the case 
mav be, mav certifv the facts to the Board of Gov- 
ernors of the Federal Reserve System. In any such 
case the Board of Governors of the Federal Reserve 
System may cause notice to be served upon such direc¬ 
tor or officer to appear before such Board to show 
cause why he should not be removed from office. A 
copy of such order shall be sent to each director of 
the bank affected, by registered mail. If after grant¬ 
ing the accused director or officer a reasonable oppor¬ 
tunity to be heard, the Board of Governors of the 
1 Federal Reserve System finds that he has continued 
to violate any law relating to such bank or trust com¬ 
pany or has continued unsafe or unsound practices in 
conducting the business of such bank or trust company 
after having been warned by the Comptroller of the 
Currency or the Federal reserve agent to discontinue 
such violation of law or such unsafe or unsound prac¬ 
tices, the Board of Governors of the Federal Reserve 
System, in its discretion, may order that such director 
or officer be removed from office. A copy of such 
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order shall be served upon such director or officer. A j 
copy of such order shall also be served upon the bank 
of which he is a director or officer, whereupon such 
director or officer shall cease to be a director or officer 
of such bank: Provided, That such order and findings 1 
of fact upon which it is based shall not be made public 
or disclosed to anyone except the director or officer 
involved and the directors of the bank involved, other¬ 
wise than in connection with proceedings for a 
4 violation of this section. Any such director or ; 

officer removed from office as herein providedi 
who thereafter participates in any manner in the man-j 
agement of such bank shall be fined not more than 
$5,000, or imprisoned for not more than five years, or; 
both, in the discretion of the court. (June 16, 1933, 
c. 89, § 30, 48 Stat. 193; Aug. 23, 1935, c. 614, § 203(a),! 
49 Stat. 704.) 

5. On June 29, 1944, the Comptroller of the Currency, 
pursuant to the provisions of the aforesaid Section 30, cer¬ 
tified to the defendant that in his opinion plaintiffs had vio¬ 
lated the provisions of the aforesaid Section 32 of the said 
Act and were continuing so to do after having been warned 
by him to discontinue such violations, in that, while serving 
as directors of the aforesaid bank during the years 1942; 
1943 and 1944, they w^ere during such time employees of 
an investment firm primarily engaged in the issue, flotation!, 
underwriting, public sale, or distribution at wholesale or 
retail or through syndicate participation of stocks, bonds 
or other similar securities. Thereupon on August 9, 1944, 
the defendant issued an order notifying plaintiffs to appear 
and show cause why they should not be removed from' officb 
as directors of said bank. The defendant Board did noit 
itself hold such hearings, but instead appointed a “hearing 
officer”, although no provision therefor was contained in 
the Act pursuant to which the Board claimed to act. 
Thereafter hearings were conducted by such “hearing ofij- 
cer” at the Federal Reserve Bank in New York during the 
months of October and December, 1944. Plaintiffs ap¬ 
peared at these hearings by counsel and protested upoh 
the ground, among others, that under the language bf 

O 7 ^ 


I 
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Sec. 30 of the Banking Act of 1933, as amended, the Board 
of Governors of the Federal Reserve System was the only 
body authorized by law to hold the hearings, and also filed 
certain other motions, set forth in the record, all of which 
were overruled bv the Board. 

5 6. Both plaintiffs were and are employees in the 
Paterson, New Jersey, office of Eastman Dillon & 

Co., a partnership, engaged in the brokerage and securities 
business and having its principal office in the Citv of New 
York, N. Y. 

Eastman Dillon & Co. acts as broker or as principal in 
executing orders on the New York Stock Exchange, the 
Curb Exchange and the Philadelphia Exchange. It buys 
and sells securities either as broker or principal at whole¬ 
sale or retail. 

In the “underwriting field 7 ’ (meaning the issue, flota¬ 
tion, underwriting, public sale or distribution at wholesale 
or retail or through syndicate participation of stocks, *bonds 
or other similar securities) the market value of securities 
which were bought and sold by Eastman Dillon & Co. as 
agent and for its own account over an indefinite period 
amounted only to about 15% of the total market value. 

In total number of transactions during an indefinite 
period prior to September 20, 1943, those in the “under¬ 
writing field” would amount to a similar percentage (15%) 
of the total number. 

Eastman Dillon & Co. does business on a fiscal vear basis 

♦ 

ending the last day of February. . For the fiscal year end¬ 
ing February 28, 1943, its gross income from the “under¬ 
writing field” amounted to 26% of its gross income from 
all sources, while its gross income from brokerage business 
(acting as agent in buying and selling for others) amounted 
to 42% of its gross income from aU sources. For the fiscal 
year ending February 29, 1944, its gross income from the 
“underwriting field” amounted to 32% of its income from 
all sources, while its gross income from its brokerage busi¬ 
ness amounted to 47% of its income from all sources. 

6 7. All of the foregoing averments were found as 
facts by the defendant Board. Plaintiffs therefore 

aver that upon the record made there was and is no valid 
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basis for a charge that Eastman Dillon & Co. was primarily 
en^a^ed” in the underwriting of securities business or that 
plaintiffs have been guilty of the violation of Sec. 3~ of the ; 

Banking Act. 

8 Petitioners are advised by counsel and aver that the 
said opinion, findings of fact, conclusions of law and order 
are in disregard of the statutory provisions affecting the 
matter hereinbefore recited, are contrary to the express j 
provisions of Sec. 32 of the Banking Act of 1933, as amended , 
(U. S. C. Title 12, Sec. 78), are in excess of the jurisdiction j 
of said Board and are in legal effect null and void. True 
copy of said opinion, findings of fact and conclusions of law, 
dated the 23rd day of March, 1945, is annexed hereto as 
Exhibit “B” and is prayed to be taken and read as a par 

hereof. . p ' 

9 Petitioners aver that they were and are prejudiced 
bv the said order of the said Board of Governors entered 
the 23rd dav of March, 1945, wherein and whereby theywere 
removed from their said offices as directors of the Pater-j 
son National Bank of Paterson, New Jersey, and deprived 
of the same and of the emoluments thereof, a 1 without 
due proces of law guaranteed them by the Fifth Amend^ 
ment of the Constitution of the United States and that since 
thev have no remedy by appeal or otherwise, they have 
a right to have said action of said Board of Governors! 
reviewed by this Honorable Couit. 

I 

Wherefore, The Premises Considered, the plaintiffs pra> : 

1 That a writ of certiorari may be awarded them directed 
to the Board of Governors of the Federal Reserve System 
commanding it to certify to this Honorable Court the comj- 
plete record and proceedings in the matter herem- 
7 before recited to the end that this Court may revie^V 
the same and consider and determine whether the 
said Board of Governors had jurisdiction and authority tb 
make and issue the aforesaid order dated the ‘-3rd day of 
March, 1945, and that upon such consideration of the record 
and proceedings and order, dated the 23rd day of March, 
1945, this Court may decree the same to be beyond the 
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scope and power of the said Board of Governors and in 
excess of its jurisdiction, and null and void. 

2. And for such other relief as to the Court may seem 
meet and proper. 

JOHN AGNEW, 

F. 0. FAYERWEATHER, 
Petitioners, 

% Davies & Davies, 

Paterson National Bank Bldg., 
Paterson, New Jersey. 

HUGH Ii. OBEAR, 

Attorney for Petitioners, 

822 Southern Building, 

Washington, D. C.; 

DAVIES & DAVIES, 

% Davies & Davies, 

Paterson National Bank Building, 

Paterson, New Jersey; 

DOUGLAS, OBEAR & CAMPBELL, 

822 Southern Building, 

Washington, D. C., 

Of Counsel. 

8 State of New Jersey, 

County of Passaic, ss: 

John Agnew and F. 0. Fayerweather, being first duly 
sworn, on oath depose and say that they have read the fore¬ 
going complaint by them subscribed and know the contents 
thereof; that the matters and things therein stated of their 
own knowledge are true, and those stated upon information 
and belief they believe to be true. 

JOHN AGNEW, 

F. 0. FAYERWEATHER. 

Subscribed and sworn to before me this 24th day of 
April, 1945. 

ELIZABETH M. HANCOCK, 
Notary Public of N. J. (Seal.) 

My Commission Expires 12/19/48. Elizabeth M. Han¬ 
cock. 
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9 Filed Apr. 28, 1945 ! 

Ehibit “A” | 

28726 

The Board of Governors of the Federal Reserve System, 
Washington, District of Columbia 

I 

In the Matter of John Agnew and F. 0. Fayerweather, 
Directors, The Paterson National Bank, Paterson, ><ew 

Jersey 

Order 

Preston Delano, Comptroller of the Currency of the 
United States, being of the opinion that John Agnew 
F 0 Fayerweather as directors of The Paterson Nationa j 
Bank, Paterson, New Jersey, have continued to violate sec- j 
tion 32 of the Banking Act of 1933, as amended (U. b. C., 
title 12 , sec. 78), a law relating to such national banking 
association, after having been warned by the Comptroller 
of the Currency to discontinue such violations; and having, 
under date of June 29, 1944, certified the facts relating to; 
such violations of law to the Board of Governors of the 
Federal Reserve System; and the Board having caused due 
notice to be served upon the said John Agnew and F. OJ 
Fayerweather to appear and show cause why they should not 
be remoted from office as directors of The Paterson National 
Bank, Paterson, New Jersey; and the said John Agnew and 
F. 0. Fayerweather having appeared m person and by a j 
tornev and the Board having considered all of the motion, 
filed in’their behalf, all of the evidence, and all of the argu¬ 
ment; and the Board having made its findings of fact an 

It is ordered by the Board that the motions heretofore 
filed in behalf of the said John Agnew and F. O. Faver- 
weather be and the same are hereby overruled. 

It is further ordered by the Board that the said Jo 
Agnew and F. 0. Fayerweather and each of them be and, 
when a copy of this order has been served upon each of them 
and upon the bank as hereinafter directed, each is therebj 
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removed from office as a director of The Paterson National 
Bank, Paterson, New Jersey, and each thereupon shall 
cease to be a director of said bank. 

It is further ordered and directed that the Secretary of 
this Board cause a copy of this order to be served upon the 
said John Agnew and upon F. 0. Fayerweather and a copy 
of the same to be served upon The Paterson National Bank, 
Paterson, New Jersey. 

By direction of the Board of Governors this 23rd day of 
March, A. D. 1945. 

(S.) CHESTER MORRILL, 

Secretary. 

10 I, Chester Morrill, Secretary of the Board of Gov¬ 
ernors of the Federal Reserve System, do hereby 
certify that the foregoing is a true and complete copy of 
an order of the Board of Governors of the Federal Reserve 
System, the original of which order is on file among the 
records of the Board of Governors of the Federal Reserve 
System. 

In Witness Whereof, I have hereunto set my hand and 
caused the seal of the Board of Governors of the Federal 
Reserve System to be affixed at the City of Washington on 
the 23rd dav of March, 1945. 

(S.) CHESTER MORRILL, 

Secretary—Board of Governors. (Seal.) 


11 Exhibit “B” 

Board of Governors of the Federal Reserve System, 

Washington 

In the Matter of John Agnew and F. 0. Fayerweather, 
Directors, The Paterson National Bank, Paterson, New 
Jersev 

Opinion 

This is a proceeding under the applicable provisions of 
the Banking Act of 1933, as amended, (hereinafter referred 
to as the Act) to determine whether John Agnew and F. O. 



Fayerweather (hereinafter referred to as Respondents) or 
either of them should be removed from office as directors of 
The Paterson National Bank, (Hereinafter referred to as : 
the Bank) Paterson, New Jersey. The authority of the 
Board of Governors of the Federal Reserve Sy s tem to hear , 
and decide the matter is contained m section 30 ot the Act, 


* “Sec. 30. Whenever, in the opinion of the Comptroller 
of the Currency, any directors or officer of a national ban -, 
or of a bank or trust company doing business m the district 
of Columbia, or whenever, in the opinion of a Federa 
reserve agent, any director or officer of a State member bank 
in his district shall have continued to violate any law relat¬ 
ing to such bank or trust company or shall have continued 
unsafe or unsound practices in conducting the business of 
such bank or trust company, after having been warned b\ the 
Comptroller of the Currency or the Federal resene agent, 
as the case may be, to discontinue such violations of law or 
such unsafe or unsound practices, the Comptroller of t c 
Currency or the Federal reserve agent, as the case may be, 
mar certify the facts to the Board of Governors of the Fed-j 
eral Reserve System. In any such case the Board of Go\-i 
ernors of the Federal Reserve System may cause notice to 
be served upon such director or officer to appear before such 
Board to show cause why he should not be removed from 
office. A eopv of such order shall be sent to each director 
of the bank affected, by registered mail. If after granting 
the accused director or officer a reasonable opportunity to be 
heard, the Board of Governors of the Federal Reserr e Sy s- 
tern finds that he has continued to violate any law relating to 
such bank or trust company or has continued unsafe or 
unsound practices in conducting the business of such bank or 
trust companv after having been warned by the Comp r 
troller of the Currency or the Federal reserve agent to dis, 
continue such violation of law or such unsafe or unsound 
practices, the Board of Governors of the Federal Reservfc 
Svstem in its discretion, may order that such director or 
officer be removed from office. A copy of such order shall 
be served upon such director or officer. A copy of such order 
shall also be served upon the bank of which he is a director 

i 
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which provides inter alia that upon a certification bv the 
Comptroller of the Currency that any officer or director of 
a national bank has continued to violate any law relating to 
such bank after having been warned by the Comptroller 
to discontinue such violations, the Board may cause notice 
to be served upon such officer or director to appear before 
it to show cause why he should not be removed from office 
The section further provides that if the Board, after grant¬ 
ing such officer or director a reasonable opportunitv to be 
heard, finds that he has continued to violate such law after 
having been warned as aforesaid, the Board in its 
12 discretion may order that such director or officer be 
removed from office. In this matter, the Board 
received a certificate from the Comptroller of the Currency 
under date of June 29, 1944, reciting that the Respondents 
had continued to violate section 32 of the Act after having 

been warned by him to discontinue such violations: Section 
32 provides as follows: 

“Sec. 32. No officer, director, or employee of any 
corporation or unincorporated association, no partner 
or employee of any partnership, and no individual, pri¬ 
marily engaged in the issue, flotation, underwriting, 
public sale, or distribution, at wholesale or retail, or 
through syndicate participation, of stocks, bonds’ or 
other similar securities, shall serve the same time as 
an officer, director, or employee of anv member bank 
except in limited classes of cases in which the Board of 

or officer, whereupon such director or officer shall cease 
to be a director or officer of such bank: Provided , That 
such order and the findings of fact upon which it is based 
shall not be made public or disclosed to anyone except the 
director or officer involved and the directors of the bank 
involved, otherwise than in connection with proceedings 
for a violation of this section. Any such director or officer 
removed from office as herein provided who thereafter par¬ 
ticipates in any manner in the management of such bank 
shall be fined not more than $5,000, or imprisoned for not 
more than 5 years, or both, in the discretion of the court ” 
(U. S. Code, title 12, sec. 77) 
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Governors of the Federal Reserve System may allow 
such service by general regulations when in the judg¬ 
ment of the said Board it would not unduly influence the 
investment policies of such member bank or the advice 
it gives its customers regarding investments.” (U. S. 
Code, title 12, sec. 78) ” 

The Comptroller’s certificate further recited such addi¬ 
tional facts as tended to show, if true, that Respondents 
while serving as directors of the Bank during the years 
1942, 1943 and 1944 were during such time employees of an 
investment firm primarily engaged in the issue, 
13 flotation, underwriting, public sale, or distribution, at 
wholesale or retail, or through syndicate participa¬ 
tion, of stocks, bonds, or other similar securities. 

Accordingly, the Board on August 9, 1944, issued an 
order notifying Respondents to appear and to show cause 
why they should not be removed from office as directors of 
the Bank. A Hearing Officer was appointed by the Board 
and thereafter hearings were conducted by such Officer at 
the Federal Reserve Bank of New York during October 
and December 1944. Respondents were represented in these 
hearings by counsel and were present at most of the hear- j 
ings. 

Thereafter, on February 15, 1945, the Hearing Officer 
certified to this Board the transcript of the proceedings con- j 
ducted before him, together with his recommended findings j 
of fact. He also forwarded certain suggested corrections to j 
the record, exceptions to his tentative findings and certain 
motions, and a brief, all filed with him on behalf of Respond- j 

ents. i 

On March 12, 1945, the Respondents, with their counsel, 

appeared in person before the Board in W ashington, D. C., 
and their counsel argued the matter orally before the | 
Board. 

14 The Board has considered all of the record, as 
well as the brief and oral arguments made on behalf 
of the Respondents. The motions filed on behalf of the 
Respondents will be dealt with in the conclusions of law. 

Findings of Fact j 

There is no dispute as to the essential facts. Respond- 1 
ent Fayerweather has been a director of the Bank since! 
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January 13, 1925, while Respondent Agnew has been a di¬ 
rector of the Bank since November 27, 1934. The Bank 
a national banking association and a member of 
e Federal Reserve System. Both Respondents were re- 
dected directors at the annual meetings of the shareholders 
oi the Bank held on January 13, 1942, Januarv 12 1943 
and January 11, 1944. Following these elections, they 
took the directors ’ oaths prescribed by section 5147 of the 
Revised Statutes as amended; and these oaths were duly 
hied m the office of the Comptroller of the Currency. Total 
stoc 'k °f the Bank by the Respondents and bv 
their families approximate only about 1,000 shares out of 
a total of 12,000 shares outstanding. Mr. Fayerweather 
has been m the securities business since 1920 and both 
he and Mr. Agnew have been employed by the firm of East- 
man, Dillon & Co. since March 1941 and are emploved at 
the office ot the latter in Paterson, New Jersev. 

Eastman, Dillon & Co., a partnership which has its main 
office m New York, N. Y., advertises and holds itself out 

to the public as being engaged in the business decribed in 
its advertisements as follows: 

“Underwriters, Distributors, Dealers and Brokers in 

Industrial, Railroad, Public Utility and Municipal Se- 
curities” 

lo In the 1943 edition of “Securitv Dealers of North 
v , America, pubUshed by Herbert D.Siebert & Co., New 
lork, V Y., the Firm’s business is described as follows; and 

this is an accurate description of the general nature of its 
business: 

“ Underwriters, Participating Distributors & Dealers 
in Municipal & General Market Issues; S:ock Brokers.” 

The Firm does practically everything in relation to the 
handling of securities (other than United States Govern¬ 
ment securities), acting as an agent and acting as a prin¬ 
cipal, wholesale and retail, executing orders on the Stock 
Exchange, the Curb Exchange, and the Philadelphia Ex- 
ciange. Those different activities vary in volume. The 
Firm endeavors to transact business the way its customers 


desire and to transact the type of business its customers 
desire. Sometimes its customers prefer to do business in i 
stocks and sometimes in bonds. Sometimes they buy or 
sell in large lots and sometimes in small lots. 

The Firm does business on a fiscal year basis. Its year . 
ends on the last day of February. For the fiscal year 
ending February 28, 1943, its gross income from the 4 un- | 
derwriting field” (meaning the issue, flotation, underwrit¬ 
ing, public sale or distribution, at wholesale or retail or 
through syndicate participation, of stocks, bonds or other i 
similar securities) amounted to 26% of its gross income 
from all sources; and its gross income from the brokerage 
business (acting as agent in buying and selling for others) 
amounted to 42% of its gross income from all sources. 
For the fiscal year ending February 29, 1944, its gross in-; 
come from the ‘ 4 underwriting field” amounted to 32% of 
its gross income from all sources; and its gross income from 
the brokerage business amounted to 47% of its gross in-1 
come from all sources. For the period March 1, 1944 to 
July 31, 1944, its gross income from the 4 4 underwriting 
field” amounted to 39% of its gross income from al^ 
16 sources; and its gross income from the brokerage 
business amounted to 40% of its gross income from 
all sources. However, the figures for the period March 
1 to July 31 may not be a fair criterion for a year’s busiJ 
ness because the Firm’s business varies from time to time 
and sometimes the months of March, April, May and June 
constitute the more active period of its business. During 
1943, the proportion of its business represented by under-j 
writing had been larger than during 1942, due to the decline 
in the amount of commissions from the brokerage business. 

Considering the market value of the securities which were 
bought and sold by the Firm as agent as well as those 
bought and sold by it for its own account during an indefi¬ 
nite period prior to September 20, 1943, that part lying 
within 44 the underwriting field” would represent about 15% 
of the total market value. If one were to classify the total 
number of transactions during an indefinite period prior 
to September 20,1943, it would be found that those in 44 th£ 
underwriting field” would amount to a similar percentagp 
(15%) of the total number. 
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During the year 1943, the Firm ranked ninth among 94 
leading investment bankers of the country with resnect to 
its total participations in underwritings of bonds Ex 
eluding municipal and railroad bonds, its participations in 
underwritings during 1943 amounted to $14,657,000. For 
a period during 1943 it ranked first among the under¬ 
writers. The Firm gets all the underwriting business that 
it can. 

The Firm does no business with the Bank and has not 
done so since the Fall of 1941, when the Bank disposed of 
all of its bonds, other than Lnited States Government 
bonds. The Firm does not deal in United States Govern¬ 
ment bonds. Since October 1941, Respondents have done 
no business with the Bank other than a strictly commission 
business with its customers. 

17 . During 1943 the fact of Respondents’ dual asso¬ 

ciation with the Bank and with Eastman, Dillon & Co. 
came to the attention of the Federal Reserve Bank of New 
York. Thereupon the matter was brought to the attention of 
the President of the Paterson National Bank. The attention 
of the latter was directed to the provisions of Section 32 
of the Banking Act of 1933, as amended, Regulation R of 
the Board and the interpretations which had been placed 
upon the law and regulation by the Board in previous 
cases. He was further advised that in the opinion of the 
Federal Reserve Bank of New York Respondents could 
not lawfully continue as directors of the Bank while asso¬ 
ciated with Eastman, Dillon & Co. 

There followed a lengthy correspondence on this subject 
until, on May 18, 1944 (Respondents meanwhile having 
been reelected as directors of the Bank on January li 
1944), the Comptroller of the Currency, by registered letter 
sent to each of the Respondents, advised them that in the 
opinion of the Comptroller of the Currency each was vio¬ 
lating section 32 of the Act by serving as a director of the 
Bank while being at the same time an employee of East¬ 
man, Dillon & Co.; and each was warned by the Comp¬ 
troller to discontinue such violation of law. Notwithstand¬ 
ing this warning, Respondents continued to serve as direc¬ 
tors ot the Bank and also continued as employees of East¬ 
man, Dillon & Co. 
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Conclusions of Law 

There are two preliminary matters to be disposed of be¬ 
fore turning to the principal issue involved in this P™ceed- 
ing. The first of these is a motion filed on behalf of the 
Respondents challenging the right of any person or per¬ 
sons to conduct the hearings and to receive evidence on 
behalf of the Board. Respondents contend that because 
the statute provides for a notice “to appear before sue 
Board” all of the evidence must be taken m the 
18 Board’s presence. It is sufficient to say that this 
hearing is before the Board and that it is well settled 
that the requirements of due process do not preclude prac¬ 
tical administrative procedure, including the use of exami¬ 
ners or hearing officers to take the evidence to be considered 
by the authority making the determination. Morgan v. 
United States , 298 U. S. 468, 481; 304 U. S. 1, 21. The sig- | 
nificant words of the statute in this connection are those 
which authorize the Board to act if, “after granting the 
accused director or officer a reasonable opportunity to be 
heard,” it finds that he has continued to violate the law 
after warning. We emphasize again that we have consid¬ 
ered the record as presented to the Board in its entirety 
and that our decision is predicated upon such considera- 

tlOXl 

In this connection, the “Suggested Corrections to the 
Record” filed by the Respondents have been considered by 
the Board, and the Record will be regarded as having been 
corrected accordingly. Also, the “Exceptions to Tentative 
Findings of Fact” have been considered, but it appears that 
both points raised therein were taken care of by the Hearing 
Officer in preparing his “Recommended Findings”. 

The second preliminary matter is a motion challenging 
the sufficiency of the certificate of the Comptroller of the 
Currency. We do not deem this a substantial objection. 
The certificate taken as a whole recites facts which, assum¬ 
ing their truth, state a violation of section 32 of the Bank- j 
ing Act of 1933 and a continuation thereof after a warning 
to & discontinue as provided under section 30 of the Act. 

These motions and the motion to dismiss addressed to the 
sufficiency of the evidence are all overruled. 
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The onh substantial question, and the one upon which this 
matter turns, is whether Eastman, Dillon & Co. was, 
19 at the times stated in the certificate of the Comp¬ 
troller of the Currency, “primarily engaged in the 
issue flotation, underwriting, public sale, or distribution 
at wholesale or retail, or through syndicate participation’ 
ol stocks, bonds, or other similar securities ,, within the 
meaning of section 32 of the Act. The Respondents con¬ 
tend that the use of the word “primarily” limits the appli¬ 
cation of the statute to those cases in which the underwrit¬ 
ing business of the securities firm is first in volume in com¬ 
parison with any other business or businesses in which it 
engages. It is true that, under one of its definitions, the 
word has a quantitative meaning. This, however, is not the 
only accepted meaning. The word ‘ ‘ primary ’ ’ is frequently 
used m another sense. For instance, red is one of the 
primary” colors but it is not the only primarv color; 
Saturn is one of the “primary” planets but it is neither the 
only nor the largest one. Standard dictionaries cite as 
examples of the use of the word in the latter sense expres¬ 
sions such as “the primary causes of a war” and “a matter 
of primary importance”. (Merriam-Webster International 
Dictionary and Webster’s Collegiate Dictionary) The ' 
Board is mindful of the rules of statutory construction that, 
while all of the words of a statute should be considered as 
having meaning, where a word used in a statute is sus- 
cephbJe of several meanings, that meaning should be 
adopted which best accords with the intention of the legis¬ 
lature m enacting the statute. Also, a word used in a stat¬ 
ute should not be construed to produce an absurd conse- 
quence if it is susceptible of another construction in accord 
with the legislative intent. Section 32 is one of several 
measures enacted in 1933 designed to divorce commercial 
banking from investment banking. To say that a securities 
firm ranking ninth among the leading investment bankers of 
e country \v ith respect to its total participations in under- 

on W u nt \ n /? °J k° nds ’ and for a period ranking first, 

^0 should be held to be beyond the scope of the statute is 

to sav that Congress enacted a statute with the inten¬ 
tion that it would apply to no one. The construction for 
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which the Respondents contend, which is based on one 
accepted definition of the word “primarily” would lead to 
that result. The other construction, which is based on 
another accepted definition of that word, would conform to 
the Congressional intention as established b\ the legis¬ 
lative history. Accordingly, the Board finds as a matter 
of law that Eastman, Dillon & Co., at the times stated, was 
“primarily engaged in the issue, flotation, underwriting, 
public sale, or distribution, at wholesale or retail, or through 
syndicate participation, of stocks, bonds, or other similar 

securities ’’. 

Respondents also argued that since the Bank has no deal- j 
ings with Eastman, Dillon & Co., the evil at which the law is j 
aimed is not present in this case, and that therefore the 
Respondents are not prohibited from serving in their dual 
relationships. The argument ignores the words of the 
statute, which provides that “no partner or employee” of 
anv firm primarily engaged in underwriting or distributing 
securities “shall serve at the same time as an officer, ; 
director or employee of any member bank”. No mention 
is made of transactions—or the absence of transactions— 
between the firm and the Bank. As originally enacted, the 
statute authorized the Board to issue individual permits, but 
the statute was amended in 1935 so as to revoke this pow r er, 
and the Board is now authorized to make exceptions only 
“bv general regulations”. The Board under this authori- 1 
zation has made only one exception in its regulations on this I 
subject # and that does not apply to the facts of the present 

case. 


* The exception is in the following provision in section 2 j 
of the Board’s Regulation R, entitled “Relationships with 
Dealers in Securities under Section 32 of the Banking Act j 
of 1933”: | 

“Anv officer, director, or employee of any corporation orj 
unincorporated association, any partner or employee of any 
partnership, or any individual, not engaged in the issue,; 
flotation, underwriting, public sale, or distribution, at whole¬ 
sale or retail, or through syndicate participation, of any 
stocks, bonds, or other similar securities except bonds,| 
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21 An order that the Respondents be removed from 
office as directors of The Paterson National Bank, 
Paterson, New Jersey, will issue. 

1 By direction of the Board of Governors this 23rd day of 
March, A. D. 1945. 

(S.) CHESTER MORRILL, 

Secretary. 


22 Filed Apr. 28, 1945 

In the District Court of the United States 
For the District of Columbia 

Civil Action 

No. 28726 

John Agnew, F. 0. Fayerweather, Care: Davies & Davies, 
Attorneys, Paterson National Bank Building, Paterson, 
New Jersey, Plaintiffs, 

vs. 

Board of Governors of the Federal Reserve System, 
Washington, D. C., Defendant 

Motion for Writ of Certiorari 

- Come now the plaintiffs, by and through their attorneys, 
and move the Court for a writ of certiorari directed to 
Board of Governors of the Federal Reserve Svstem, com- 
mandmg it to send up the complete record and proceedings 
in the matter of John Agnew and F. 0. Fayerweather, 


notes, certificates of indebtedness, and Treasury bills of the 
United States, obligations fully guaranteed both as to princi¬ 
pal and interest by the United States, debentures issued by 
Federal Intermediate Credit banks, bonds issued by Fed¬ 
eral Land banks, and general obligations of Territories, 
dependencies and insular possessions of the United States, 
may be at the same time an officer, director, or employee 
of any member bank of the Federal Reserve System, except 
when otherwise prohibited.” 
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directors The Paterson National Bank, Paterson, New Jer¬ 
sey to the end that upon consideration of the record and 
proceedings the order of said Board be held to be in excess 

of its jurisdiction and null and void. 

HUGH H. OBEAR, 
Attorney for Plaintiffs, 
822 Southern Building, 
Wdshington, D. C. 


I 


DAVIES & DAVIES, 

Paterson National Bank Building, 

Paterson, New Jersey; 

DOUGLAS, OBEAR & CAMPBELL, 

822 Southern Building, 

Washington, D. C., 

Of Counsel. 

Served a Copy of the Within Above Motion Notice on j 
within named defendant Board of Governors of Federal Re¬ 
serve System by serving George B. Vest, General Counsel, 
personally 4-30-45. C. Michael Kearney, U. S. Marshal in and | 
for the District of Columbia, by T. R. East, Deputy U. S. | 
Marshal. -• U. S. Marshal’s Fee, $2.00. 


23 Filed May 4, 1945 

I 

In the District Court of the United States 
For the District of Columbia 

Civil Action 

No. 28726 

John Agnew, F. O. Fayerweather, Plaintiffs, 

VS. 

Board of Governors of the Federal Reserve System, 
Washington, D. C., Care: Edward J. Curran, United 
States Attorney for the District of Columbia, Court, 
House, Washington, D. C., George B. Vest and J. Leonard 
Townsend, Board of Governors of the Federal Reservej 
System, Washington, D. C., Defendant 


! 
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Motion to Dismiss 

Comes now the Board of Governors of the Federal Re¬ 
serve System by its attorneys undersigned and moves this 
Honorable Court to dismiss the complaint herein on the 
following grounds: 

1. This Court is without jurisdiction to entertain a suit 
against the Board of Governors of the Federal Reserve 
System, which is an instrumentality of the United States 
and which has not consented nor can it consent to be sued 
herein. 

2. This Court is without jurisdiction to issue a writ of 
certiorari for the purpose outlined in the bill of complaint 

herein. 

24 3. The complaint fails to state any claim upon 

which any relief can be granted. 

EDWARD M. CURRAN, 

United States Attorney for the Dis¬ 
trict of Columbia, 

Court House, 

Washington, D. C.; 

GEORGE B. VEST, 

J. LEONARD TOWNSEND, 

Board of Governors of the Federal 
Reserve System, 

Washing ton, D. C., 

Counsel for Defendant. 

Service of the within motion acknowledged. 

HUGH H. OBEAR, 

822 Southern Building, 

Washington, D. C., 

Counsel for Plaintiffs. 

• •••••• 



23 


27 Filed May 15, 1945 

i 

In the District Court of the United States 
For the District of Columbia 

Civil Action 
No. 28726 

John Agnew, F. O. Fayerweather, Care: Davies & Davies 
Attorneys, Paterson National Bank Building, Paterson, 
New Jersey, Plaintiffs , 

Board of Governors of the Federal Reserve System, 
Washington, D. C.; Marriner S. Eccles, Ronald Ransom, 

M. S. Szymczak, John K. McKee, Ernest G. Draper, 
Rudolph M. Evans, Defendants 

Amended Complaint for Writ of Certiorari or, in 
Alternative , for an Injunction 

1. The defendant, Board of Governors of the Federal 
Reserve System, is an administrative and quasi-judicial 
tribunal, having its principal office in the City of Washing¬ 
ton, District of Columbia, and is organized under and by 
virtue of the Act of December 23,1913, Ch. 6, 38 Stat. p. 251, 
known as the “Federal Reserve Act”, and certain acts 
amendatory thereof. The defendants, Marriner S. Eccles, 
Ronald Ransom, M. S. Szymczak, John K. McKee, Ernest 
G. Draper and Rudolph M. Evans, are members of the 
Board of Governors of the Federal Reserve System. 

2-8. Plaintiffs adopt the allegations of paragraphs 2 to 
8, inclusive, of the original complaint filed herein. 

9. Plaintiffs aver that they were and are prejudiced by 

the said order of the said Board of Governors entered 
28 the 23rd day of March, 1945, wherein and whereby 
thev were removed from their said offices as directors 
of the Paterson National Bank of Paterson, New Jersey and 
deprived of the same and of the emoluments thereof, all 
without due process of law guaranteed them by the Fifth 
Amendment of the Constitution of the United States. 

10. Plaintiffs aver that the actions of the defendant Board 
of Governors hereinabove referred to have been partici¬ 
pated in by the individual defendants as members of such 
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Board of Governors, and that such actions on the part of the 
individual defendants were wholly without right or author¬ 
ity in law and in excess of their power and authority as 
members of the defendant Board of Governors. 

11. Plaintiffs are in doubt as to whether their remedy 
for the aforesaid grievances is by way of writ of certiorari 
to the defendant Board of Governors or by way of manda¬ 
tory injunction against the said Board or the individual 
members thereof. 

Wherefore, the Premises Considered, plaintiffs pray: 

1. That a writ of certiorari may be awarded them directed 
to the Board of Governors of the Federal Reserve System 
commanding it to certify to this Honorable Court the com¬ 
plete record and proceedings in the matter hereinbefore 
recited to the end that this Court may review the same and 
consider and determine whether the said Board of Gov¬ 
ernors had jurisdiction and authority to make and issue the 
aforesaid order dated the 23rd day of March, 1945, and that 
upon such consideration of the record and proceedings and 
order, dated the 23rd day of March, 1945, this Court may 
decree the same to be beyond the scope and power of the 
said Board of Governors and in excess of its jurisdiction, 
and null and void. 

1 2. That in the alternative, this Court may enter a manda¬ 
tory injunction against the defendant Board of Gov- 
29 ernors and the individual defendants herein named, 
commanding said defendants and each of them to 
vacate and set aside their purported order entered on the 
23rd day of March, 1945, and hereinabove referred to. 

3. That plaintiffs may have such other, further and alter¬ 
native relief as to the court may seem meet and proper. 

HUGH H. OBEAR, 

822 Southern Building, 
Washington, D. C., 
Attorney for Plaintiff. 

DAVIES & DAVIES, 

Paterson National Bank Building, 

Paterson, New Jersey; 
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DOUGLAS, OBEAR & CAMPBELL, 

822 Southern Building, 

Washington, D. C., 

Of Counsel. 

30 Filed Jun. 9, 1945 

In the District Court of the United States 
For the District of Columbia 

Civil Action 

No. 28726 

John Agnew, F. 0. Fayerweather, Plaintiffs , 

vs. 

Board of Governors of the Federal Reserve System, 
Washington, D. C.; Marriner S. Eccles, Ronald Ransom, 
M. S. Szymczak, John K. McKee, Ernest G. Draper, 
Rudolph M. Evans, Defendants 

Motion of the Individual Defendants to Dismiss 

Come now the defendants, Marriner S. Eccles, Ronald 
Ransom, M. S. Szymczak, John K. McKee, Ernest G. Draper 
and Rudolph M. Evans, by their attorneys undersigned and 
move this Honorable Court to dismiss the amended com¬ 
plaint herein on the following grounds: 

1. The Court lacks jurisdiction over the subject matter 
of this suit because the suit is in effect one seeking to inter¬ 
fere with and control the Board of Governors of the Fed¬ 
eral Reserve System, an agency of the United States, m e 
performance of its lawful duties under the laws of the 
United States; such suit, therefore, is a suit against the 
United States which is not and cannot be made a party 

hereto. , . . , 

31 2. The amended complaint otherwise fails to state 

a claim upon which any relief can be granted. 

EDWARD M. CURRAN, 

United States Attorney for the Dis¬ 
trict of Columbia, 

Court Hourse, 

Washington, D. C 
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GEORGE B. VEST, 

J. LEONARD TOWNSEND, 

Board of Governors of the Federal 
Reserve System, 

Washington, D. C., 

Counsel for Defendants. 

Service of the within motion acknowledged. 

HUGH H. OBEAR, 

822 Southern Building, 

Washington, D. C., 

Counsel for Plaintiffs. 

32 Filed Jun. 25, 1945 

In the District Court of the United States 
For the District of Columbia 

Civil Action 

No. 28726 

John Agnew, F. 0. Fayerweather, Plaintiffs , 


vs. 

Board of Governors of the Federal Reserve System, 
Washington, D. C.; Marriner S. Eccles, Ronald Ransom, 
M. S. Szymczak, John K. McKee, Ernest G. Draper, 
Rudolph M. Evans, Defendants 

Judgment 

The above-entitled matter came on to be heard by the 
Court upon the complaint, the amended complaint, and mo¬ 
tions to dismiss filed by the defendant, Board of Governors 
of the Federal Reserve System, and the individual defend¬ 
ants, respectively. Upon consideration of the oral argument 
had upon said motions and the briefs filed herein by the 
parties, it is by the Court this 25th day of June, 1945, 
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Adiud°-ed Ordered and Decreed, That the complaint 
and ^the amended complaint be and the same are hereby 

dismissed. MATTHEW F. McGUIEE, 


Approved as to form. 
HUGH H. OBEAR, 
Counsel fot Plaintiffs. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9102 


.JOHN AGNEW, F. O. FAYERWEATHER, Appellants , 


BOARD OF GOVERNORS OF THE FEDERAL RE¬ 
SERVE SYSTEM, WASHINGTON, D. C.; MARRINER 
S ECCLES, RONALD RANSOM, M. S. SZYMCZAK, 
JOHN K. McKEE, ERNEST G. DRAPER, AND RU¬ 
DOLPH M. EVANS, APPELLEES. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 

This case comes before the court on appeal from an order 
entered below dismissing appellants’ original and amended 
complaints. The sole question presented is whether such 
complaints, read together, state any appropriate claim for 

relief. 

The facts are briefly stated. On March 23,1945, the Board 
of Governors of the Federal Reserve System (hereinafter 
referred to as the Board) issued an order removing appel- , 
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lants as directors of The Paterson National Bank, Paterson, 
New Jersey (hereinafter referred to as the Bank). The order 
was issued pursuant to authority conferred upon the Board 
by section 30 of the Banking Act of 1933 (48 Stat. 193) U. S. 
C. Title 12, §77,* which provides, inter alia, that if, following 
a hearing, the Board finds that an officer or director of a 
national bank has continued to violate any law relating to 
such bank after having been warned by the Comptroller of 
the Currency to discontinue such violation, the Board in its 
discretion may order that such officer or director be removed 
from office. The finding upon which the Board’s order in 
this case was made w'as that appellants had continued to 
violate section 32 of the Banking Act of 1933, (48 Stat. 194) 
TJ. S. C. Title 12, §/8,~ after having been w'arned by the 
Comptroller of the Currency to discontinue such violation. 
Section 32 prohibits any officer, director or employee of anv 
company, partnership or individual “primarily engaged*’ 
in the “underwriting” business from serving at the same 
time as an officer, director or employee of a national bank. 

Appellants make no claim of fraud or of any lack of 
procedural due process before either the Comptroller or the 
Board. They charge simply that the facts upon which the 
Board concluded that their employer is “primarily en¬ 
gaged” in the “underwriting” business do not, as a matter 
of law, sustain such a conclusion. In other w’ords, appel¬ 
lants charge that the Board made a mistake in interpreting 
the statute and that this alleged mistake nullifies the 
Board’s order. 

The basis of appellants’ claim is that, because appellants’ 
employer engages in other business than that of a strictly 
underwriting” nature, such employer can only be said to 
be “primarily engaged” in the underwriting business if it 
is demonstrated that the latter is first in volume and first 
from the standpoint of profits of the employer’s business. 
The Board found (and it is not contradicted) that appel- 

1 Set out in full in appellants' brief, pp. 7-8. 

2 Set out in full in appellants * brief, p. 9. 


tents’ employer, Eastman, Dillon & Co., is engaged in the 
general brokerage and securities business with its principal 
place of business in the City of New York; that it acts as 
broker or principal in executing orders on the New York 
Stock Exchange, the New York Curb Exchange and the Phil¬ 
adelphia Exchange; that it buys and sells securities as brok¬ 
er or principal at wholesale or retail; that over an indefinite 
period the transactions of the firm in the “underwriting” 
field amounted to about 15 per cent of the total market value ; 
of the securities that were bought and sold by the firm dur¬ 
ing the same period; that the total number of its under¬ 
writing transactions during the same period approximated 
a similar percentage (15%) of the total number of the firm’s 
transactions; that for the fiscal year ending February 28, 
1943, 26 per cent of the firm’s gross income was derived 
from its underwriting business, while 42 per cent of its gross 
income was derived from its brokerage business; that for 
the year ending February 29, 1944, 32 per cent of the firm’s 

"ross income was derived from its underwriting business, ! 

' .1 
while 47 per cent of its gross income was derived from its 

brokerage business; that during 1943 the firm ranked ninth 
among 94 leadiug investment companies of the country with 
respect to its participations in bond underwritings; that 
for a period during such year it ranked first among such 
underwriters, excluding participations in municipal and 
railroad financings; and that the firm’s participations in 
underwritings during 1943 amounted to $14,657,000. (Appel¬ 
lants’ App. 10, et seq.) 

Appellants’ original complaint named only the Board as 
defendant. It prayed that a writ of certiorari be issued di¬ 
recting the Board to certify its record to the court for the 
purpose of determining whether the Board ‘ ‘ had jurisdiction 
and authority to make and issue” its order removing ap¬ 
pellants as directors of the Bank. (Appellants’ App. 2, et j 
seq.) The amended complaint added the individual mem¬ 
bers of the Board as parties defendant to the action and it 
contained prayers for relief in the alternative—asking eith¬ 
er for the issuance or a writ of certiorari to the Board for j 
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the purposes set out above or for a mandatory injunction 
against the Board and the individual defendants “com¬ 
manding said defendants and each of them to vacate and 
set aside their purported order.” (Appellants’ App. 23-24.) 
Motions were made below to dismiss both the complaint and 
the amended complaint. (Appellants’ App. 22, 25.) These 
motions raised generally the question of the jurisdiction of 
the court over the subject matter and challenged the suffi¬ 
ciency o<f the averments of the complaints as setting forth 
grounds for relief in any form. The motions were granted 
without opinion. (Appellants’ App. 26-27.) 


STJ] 


[ARY OF ARGUMENT. 


Appellees will show: 

(1) That the District Courts are without jurisdiction to 
entertain a suit against the Board, as such, because the 
Board is an administrative agency of the United States, 
suable only with the consent of Congress, and such consent 
has not been given, either expressly or impliedly; 

(2) That the suit against the individuals must fail be¬ 
cause they, as members of the Board, had the statutory au¬ 
thority and duty to interpret the statute, hence appellants 
are in error in asserting that the individual appellees ex¬ 
ceeded their statutory authority. Appellants’ real claim is 
that, in construing the statute, appellees committed an error 
of law; but such a situation, under the decision of the Su¬ 
preme Court in Adams vs. Nagle , 303 U. S’. 532, 82 L. Ed. 
999 (1938) is not reviewable in the courts except on a charge 
of fraud, not present here; 

(3) That the District Courts are without jurisdiction to 
issue the writ of certiorari to review the decisions of an ad¬ 
ministrative agency of the Government; and 

(4) That the Board’s interpretation of the words “pri¬ 
marily engaged” as used in the statute is not only a literal 
and dictionary interpretation, but it is the only one which 
gives effect to the true Congressional intent. 
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ARGUMENT. 

i 

Appellants’ brief pays little or no attention to the ques¬ 
tion of parties , but proceeds on the apparent assumption 
that, because they disagree with a legal conclusion of the 
Board, they are entitled as a matter of absolute right to 
have such conclusion reviewed by the courts and therefore 
it is up to the court to find a remedy for that purpose. Ap¬ 
pellees, however, must and do concern themselves with the 
question of parties, for considerations vital to the effective 
administration of the Federal banking laws are involved, j 
As we shall demonstrate, there are fatal jurisdictional de- | 
fects which lie at the threshhold of appellants’ claim, but 
their explanation requires that we discuss the case first as 
a suit against the Board itself, and secondly as one against ! 
the individual members of the Board. 

L 

Viewed as a suit against the Board appellants’ suit must fail | 
because it is in effect a suit against the United States 
which has not consented to be sued herein. 

It is, of course, axiomatic that a sovereign may not be sued 
in its own courts without its consent. i ‘This doctrine of 
the common law is equally applicable to the supreme author- j 
itv of the nation, the United States. They cannot be sub- j 
jected to legal proceedings at law or in equity without their 
consent; and whoever institutes such proceedings inust| 
bring his case within the authority of some Act of Oon-j 
gress.” The Siren , 7 Wall. 152, 154, 20 L. Ed. 505 (1869).| 
Nor can a complainant against the United States alter this, 
fundamental proposition by an artful selection of the rem¬ 
edy sought, for a “soverign’s immunity from suit exists 
whatever the character of the proceedings or the source of 
the right sought to be enforced.” Lynch vs. United States j 
292 U. S. 571, 582, 78 L. Ed. 14S1 (1934). Under these prin^ 
ciples, then, our inquiry is limited to the simple question \ 
Is a suit against the Board in legal effect a suit against the 
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Lnited States and, if so, has Congress consented to the 
bringing of such a suit? 

There is no need to waste the time of the Court to dem¬ 
onstrate that the Board is an administrative agency of the 
United States and, as such, is an integral part of our Nation¬ 
al Government. Appellants make no argument to the con¬ 
trary and, by amending their complaint to seek relief 
against the individuals who comprise the Board, seem to 
have admitted this fact. We think it sufficient, therefore, 
merely to summarize a few of the considerations which dem¬ 
onstrate the point. They are: 

( 1 ) The statute under which the Board was created vests 
in it a wide administrative authority in regulating and su¬ 
pervising the Federal Reserve Banks, as well as the member 
banks of the Federal Reserve System and certain phases of 
the affairs of national banks; (38 Stat. 251) U. S. C. Title 
12, §221, et seq. 

(2) The Attorney General has ruled that the Board is an 
“independent board or Government establishment” and 
that it is “a distinctly administrative board with exten¬ 
sive powers”; 30 Op. A tty. Gen. 308. 

(3) The District Government has determined that the 
properly of the Board is “property of the United States” 
and hence exempt from taxation; Exemption File 5120. As¬ 
sessor’s Office, D. C. 

(4) This is the first time since its creation that the Board, 
as such, has been sued in the courts of its official habitat, 
which is evidence of a conceded want of power to sue or be 
sued; Degge v. Hitchcock, 229 U. S. 162, 169-170, 57 L. Ed. 
1135 (1913). 

(5) When on the two occasions attempts were made to 
join the Board as defendant in other jurisdictions, the 
Board was dismissed from the actions. In one case, in dis¬ 
missing the complaint as to the Board, the court said: 
“Neither in the enactment creating the Board nor in any 
subsequent act has the Congress given its consent to suits 
against the Board”. Peoples Bank v. Federal Reserve 
Bank of San Francisco , et al ., 58 F. Supp. 25 (D. C. Cal. 
1944), App. dismissed 149 F. (2d) 850 (C. C. A. 9th, 1945); 
Pascagoula National Bank v. Federal Reserve Bank of At- 
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lanta, et al. (D. C. N. D. Ga. 1924, unreported). See also: 
Cohn v. United States Shipping Board, et al., 20 r. (2d) 
56 (1927)- North Dakota-Montana Wheat Growers Ass^n 
v. United States, 66 F. (2d) 573 (cert. den. 291 U. S. 672, 

1934). 

The above resume could be extended, but in view of ap¬ 
pellants’ apparent concession of the point we think it suf¬ 
fices to establish the basic proposition that a suit against 
the Board is in legal effect a suit against the United States. 
As, in the absence of a waiver of immunity by Congress, 
the Board is entitled to the same immunity from suit as 
is the United States, it remains to consider whether Con¬ 
gress has authorized the bringing of the present suit against 
the Board. Admittedly, there is no specific statutory pro¬ 
vision for such a suit, and the question therefore resolves 
itself into this: Does the statute contain any implied grant 
of a right of judicial review of the Board’s findings and 

order respecting appellants? 

It has long since authoritatively been settled that a right 
of judicial review is not a prerequisite to the constitutional 
validity of statutes creating regulatory bodies, even though 
the determinations of such bodies may sometimes involve 
the application of legal principles and may result in the 
taking of property. Thus, in C rane v. Hahlo, 258 U. S. 142, 
148, 66 L. Ed. 514 (1922), the Supreme Court held that 
legislators might, in proceedings for the taking of prop¬ 
erty, act on “the policy that the greater good is sometimes 
secured by making certain classes of decisions final and 
ending litigation, even though in a particular case the in¬ 
dividual is prevented by review from correcting some error 
which has injured him." 

In reviewing a number of the cases involving this gen¬ 
eral proposition Justice Brandeis, in his concurring opin¬ 
ion in the case of St. Joseph■ Stock Yards Co. \. Jjnited 
States, 298 U. S. 38, 80 L. Ed. 1033 (1936), stated as fol¬ 
lows (p. 81): 
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“These cases show that in deciding when, and to 
what extent, finality may be given to an administrative 
finding of fact involving the taking of property, the 
Court has refused to be governed bv a rigid rule. It 
has weighed the relative values of constitutional rights, 
the essentials of powers conferred, and the need of 
protecting both. It has noted the distinction between 
informal, summary administrative action based on ex 
parte casual inspection of unverified information, where 
no record is preserved of the evidence on which the 
official acted, and formal, deliberate quasi-judicial de¬ 
cisions of administrative tribunals based on findings 
of fact expressed in writing, and made after hearing 
evidence and argument under the sanctions and the 
safeguards attending judicial proceedings. It has con¬ 
sidered the nature of the facts in issue, the character 
of the relevant evidence, the need in the business of 
government for prompt final decision.” 


One of the most recent expressions by the Supreme Court 
on this subject is to be found in the case of Switchmen's 
Union v. National Mediation Board , 320 U. S. 297, SS L. 
Ld. 61 (1943). In that case the Supreme Court concluded 
that the District Court was without jurisdiction to review 
a decision of the Mediation Board, determining that a cer¬ 
tain union had been designated and authorized to represent 
the employees of two railroads, notwithstanding the fact 
that such determination required the carrier to deal only 
with the union certified by the Board. During the course 
of its opinion the court made the following statements 
which are applicable here: 

“Generalizations as to when judicial review of ad¬ 
ministrative action may or may not be obtained are of 
course hazardous. II here Congress has not expressly 
authorized judicial review , the type of problem in¬ 
volved and the history of the statute in question become 
highly relevant in determining whether judicial review 
may be nonetheless supplied. See United States v. 
Griffin. 303 U. S. 226, 232-237. (p. 301) 


“The fact that the certificate of the Mediation Board 
is conclusive is of course no ground for judicial review. 
Great 'Northern Ry. Co. v. United States, All U. b. 1 A, } 
182. Congress has long delegated to executive officers i 
or executive agencies the determination of complicated 
questions of fact and of law. And where no judicial 
review was provided by Congress this Court has often 
refused to furnish one even where questions of law 
might be involved. See Louisiana. v.McAdoo,23± U. b.| 
627, 633; United States v. George S. Bush & to., 310, 
U. S. 371; Work v. Rives, 267 U. S. 175; United States j 
v. Babcock, supra.” (p. 303) (Italics ours) 


With these general principles to guide us, let us now ex-; 
amine the statute here involved, in doing so it is unpor^ 
tant to bear in mind that, in making its order m this case; 
the Board was fulfilling a function not only mcidentai to 
its broad supervisory powers over the Federal Reserve 
System, but was also acting in a complementary fashion lif 
the administration of the national banking laws, for the 
prohibitions of section 32 of the Banking Act of 1933 are 
part of a comprehensive scheme of statutory control o\et 
national banks. It is also important to bear in mind thaf 
the national bank is itself a creature of the national legis¬ 
lature and that Congress, in authorizing the formation of 
such banks, may do so upon such terms and conditions as 
it deems fit. National banks are “instrumentalities of the 
federal government, created for a public purpose, and as 
such are necessarily subject to the paramount authority of 
the United States.” Smith v. Witherow, 102 F. (2d) 638, 
641 (C C A. 3rd, 1939) (citing Davis v. Elmira Savings 
Bank 161 U. S. 275, 40 L. Ed. 700). “Their business is so 
intimately connected with the public interest that Congress 
may prohibit it altogether or prescribe the conditions uh- 

der which it may be carried on.” Id. 

Even a cursory examination of the Federal banking la vis 
will demonstrate the exclusive character of the powers 
which Congress vested in those to whom it delegated the 
task of supervising the affairs of national banks. Frob 
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the first stages of incorporation to the last stages of re¬ 
ceivership liquidations, national banks are subject to a 
wide variety of discretionary controls by such authorities. 
As stated by the Supreme Court in Deitrick v. Greaney, 309 
U. S. 190, *194, S4 L. Ed. 694, the National Banking Act 
constitutes “by itself a complete system tor the establish¬ 
ment and government of national banks”. (Citing Cook 
County National Bank v. United States , 107 U. S. 445, 27 

L. Ed. 537) 

To consider only a few of the discretionary powers of 
the principal administrative agent in charge of national 
banks, the Comptroller of the Currency: He is to deter¬ 
mine whether an association formed under the Act may 
commence business, 1 and his decisions on whether to issue 
a certificate are conclusive, Casey v. Galli y 94 U. S. 673, 24 
L. Ed. 168 (1876), Bushnell v. Leland , 164 U. S. 684, 41 L. 
Ed. 598 (1897); consolidations or conversions affecting na¬ 
tional banks may only be had with his “approval”; 2 
branch banks may only be opened with his approval , 
changes in the capital structure of a national bank may 
only be made subject to his “approval”; 4 he is authorized 
to “approve” certain exceptions to the making ot loans in 
excess of statutory amounts; 3 and he may by regulation 
permit national banks to act as insurance agents or 

brokers. 6 

Let us emphasize once again that all of the powers above 
enumerated are exercised by the Comptroller under stat¬ 
utes which make no provision for any right of review’ of 
the Comptroller’s action. And of particular importance 
and analogy to the instant case is the power, vested exclu- 


1R.S. H 5168, 51^9. U. S. C. Title 12, $ $ 26. 27. 

2 40 Stat. 1043. U. S. C. Title 12, $33; 44 Stat. 1225, U. S. C. Title 12, 
$ 34a; 38 Stat. 258, U. S. C. Title 12, $ 35. 

3 R. S. $ 5155, U. S. C. Title 12, $ 36. 

4 48 Stat. 5. U. S. C. Title 12, $ 51a; 48 Stat. 5, U. S. C. Title 12, 51b; 
R S. $5142, U. S. C. Title 12, $ 57, 24 Stat. 18, U. S. C. Title 12, $ 5S; 38 
Stat. 274, U. S. C. Title 12, $ 59. 

5 34 Stat. 451, U. S. C. Title 12, $ 84. 

6 39 Stat. 703, U. S. C. Title 12, $ 92. 
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sively in the Comptroller, to appoint receivers for national 
banks and to make assessments against stockholders ofj 
national banks under the double liability provisions of thej 
law. 1 In exercising these powers the Comptroller makes 
decisions involving matters of traditional judicial cog-| 
nizance, including the construction of the national banking! 
laws, when insolvency exists, and the like. Such decisionsj 
directly and substantially affect property rights conform¬ 
ing to definite judicial standards. I et the courts arc uni¬ 
form in holding that the decisions of the Comptroller on\ 
these matters are conclusive in the absence of a showing of 
positive fraud. Thus, in Kennedy v. Gibson , 8 Wall. 498,| 
19 L. Ed. 476 (1869), which involved a suit against stocky 
holders to collect assessments made by the Comptroller, thej 
court said (p. 505): 

“The receiver is the instrument of the comptroller! 
He is appointed by the comptroller, and the power of 
appointment carries with it the power of removal. It 
is for the comptroller to decide when it is necessary 
to institute proceedings against the stockholders to enf 
force their personal liability, and whether the whole or 
a part, and if only a part, how much, shall be collected!. 
These questions are referred to his judgment and disl 
cretion. and his determination is conclusive. The stock r 
holders cannot controvert it. It is not to be questioned 
in the litigation that may ensue. He may make it at 
such time as he may deem proper, and upon such dnt.ji 
as shall be satisfactory to him.” 


A more recent case, and one which we think is controlling 
here, is that of Adams v. Nagle. 303 T. S. 532, 82 L. Ed. 999 
(1938). In that case stockholders of certain national bank^ 
brought a bill in equity to enjoin the receiver from enforc¬ 
ing assessments ordered by the Comptroller on the ground 
that the action of the Comptroller in ordering such assess¬ 
ments was in excess of his statutory power, arbitra-iy, 
capricious and a denial of due process of law. In deter¬ 
mining that the Federal courts were without jurisdiction 

i R . S. $ 5151, TJ. s. 0. Title 12, $ 63; 19 Stat. 63, U. S. C. Title 12. $ 191. 
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to grant relief on the allegations of the complaint in that 
case, the court made the following statement, which is 
directly applicable here: 

“4. The question remains whether, it the Comp¬ 
troller's action arose from mistake of fact or law, the 
remedy here invoked is appropriate. In establishing 
the national banking system Congress has invested the 
Comptroller, an administrative officer, with jurisdic¬ 
tion to appoint a receiver after investigation and a find¬ 
ing that a bank has become insolvent, and to order an 
assessment up to one hundred per cent, of the par 
value of the stock against the shareholders to pay 
creditors’ claims if, upon an investigation, he finds that 
the assets are insufficient to pav the debts. . Plainly 
these are questions for the exercise of administrative 
discretion. The necessity for vesting this power in an 
administrative officer springs from the desirability of 
prompt liquidation. It would be intolerable it the 
Comptroller’s decision could be attacked collaterally 
in everv suit by a receiver against the shareholders to 
collect the amount of the assessment. It is settled this 
cannot be done. It would be equally intolerable it 
stockholders as a class could call upon a court to re¬ 
view the Comptroller’s exercise of his discretion. For 
a court to entertain a suit for this purpose would be to 
render nugatory the functions Congress has confided 
in the Comptroller. It has often been decided this may 
not be done” (p. 540) (Italics ours) 

See also United States Savings Bank v. Morganthcm, 66 
App. D. C. 234, 85 F. (2d) 811 (1936); Liberty National 
Bank v. McIntosh , 16 F. (2d) 906, 909 (C. C. A. 4th, 1927), 
and cases there cited. 

It is clear from the decisions just discussed that the un¬ 
derlying reason for the refusal of the courts to assume 
jurisdiction to review decisions of the Comptroller in the 
cases presented is the potential harm to the public gen¬ 
erally which might result from the delays which judicial 
review would entail. “The convenience of large numbers 
of the public perhaps affected by what is to be done, and 
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the serious disturbance of business conditions liable to be 
involved, would seem to justify and warrant this grant of 
power to an official of the dignity and importance of the 
Comptroller of the Currency.’’ Liberty National Bank v. 
McIntosh, supra. 

The ratio decedendi of these decisions applies with even 
greater force to the instant case, we submit, for here there 
is not only the possibility that delay in removing a national 
bank director might operate to the detriment of the bank 
and its depositors and customers, but a public examination 
into the reason for such removal might have instant and far 
more serious consequences. The next removal proceeding j 
before the Board, instead of being predicated upon a viola¬ 
tion of section 32, might be based upon a charge that the 
director or directors “have continued unsafe or unsound 
practices in conducting the business of such bank ’, another j 
reason for which the Board under this statute may remove 
officers and directors of national or member banks. The 
implications of such a charge are alone sufficient, if pub¬ 
licized, to disturb public confidence in the bank: the pub¬ 
licity incident to giving the ex-director his “day in court’’ 
would only serve to emphasize the charge and perhaps even j 
to bring ruin to the institution. Indeed, Congress appar¬ 
ently recognized this fact, for it wrote a positive prohibi -1 
tion into the law (which, incidentally, these appellants have 
violated in their complaint) that the Board’s order of re¬ 
moval under section 30, together with the findings of fact 
upon which it is based, “shall not be made public or dis¬ 
closed to anyone except the director or officer involved and 
the directors of the bank involved, otherwise than in con¬ 
nection with proceedings for a violation of this section.’’! 

(Appellants’ Br. 8) j 

In concluding this portion of our brief, therefore, counsel 
respectfully submit that, for the reasons discussed above, 
the District Courts lack jurisdiction to entertain a suit 
against the Board to review its order and findings under 
section 30 of the Banking Act of 1933. 
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II. 

Viewed as a suit against individuals, appellants’ suit must 
fail because the record shows that appellees were act¬ 
ing within their lawful authority as members of the 
Board in interpreting the words “primarily engaged” 
as used in the statute. 

When appellants amended their complaint by adding the 
individual members of the Board as parties defendant to 
the action they did so in the obvious hope that it would bring 
their case within the admitted jurisdiction of a court, in an 
appropriate case, to restrain a public officer from commit¬ 
ting a purely private wrong in taking action beyond his 
statutorv authority. 

v * 

The answer to appellants’ contention in this respect is 
simple. In the first place, adding the individual defendants 
plainly was a maneuver designed to accomplish indirectly 
that which, for reasons fully set out above, appellants may 
not do directly. If the reasons urged above are sufficient 
to deny a right of review of the reasons for the Board’s 
order in a suit against the Board itself, they apply with 
equal force, we submit, to any public examination into the 
matter no matter who are the nominal parties to the pro¬ 
ceeding. 

A more important and fundamental answer, however, is 
that appellants are clearly wrong in attempting to bring 
their claim within the admitted jurisdiction of the District 
Court to grant injunctive relief against public officers in 
certain types of cases. They cite the familiar cases of 
Philadelphia- v. Stimson} Goltra v. Weeks. 1 2 I ekes v. Fox , 3 
and others equally familiar, and these citations confirm our 
contention in this respect. In the cases just mentioned, as 
well as in the general class of cases which they represent, 
the theory upon which relief is afforded is that the public 
officer, although claiming to act under statutory authority, 

1 223 U. s. 605; 56 L. Ed. 570. 

2 271 IT. S. 536. 70 L. Ed. 1074. 

3 66 App. T>. C. 128, 85 F. (2d'» 294. 



in reality is acting in excess of his real authority for ong 
or more reasons, and hence can be enjoined on purely equit¬ 
able principles. Appellants reason that, because they chaj- 
lenge the Board’s interpretation of the statute here iij- 
volved, this is a challenge of the authority of the individual 
members to decide the matter and that, therefore, the cafy 
fits the principle just announced. 

Bu‘ appellants’ argument stops when it should begin, be¬ 
cause the Board’s authority extends to its interpretation of 
the statute; hence, appellees did act within their specify* 
statutory authority when they construed the words “pri¬ 
marily engaged.” We think appellants will freely admijt, 
and in any event it is perfectly clear from their brief, tlujt 
their real claim is that, in construing the statute in the 
manner complained of, appellees were led to their conclu¬ 
sion as a result of some error of fact or law. Such a con¬ 
tention, not accompanied by a charge of bad faith, is not 
available to them, however, because it was disposed of 
specifically by the Supreme Court in Adams v. Nagle , suprfy 
wherein the court, in a proceeding for injunctive relief 
based upon the same theory as appellants now urge, said 
a s follows: (p. 541) 

“Relying on this expression a number of the federal 
courts have said that, while an assessment may not be 
collaterally attacked, it may be avoided by direct attack 
for ‘clear error of law, fraud, or mistake.’ Respon¬ 
dents admit this statement is too broad. Other court.-' 
have said that the only ground of successful attack is 
fraud on the part of the Comptroller. This case pre¬ 
sents no such basis for relief. The bills do not charge 
bad faith or fraud on the part of the Comptroller. The 
averment that his ruling with respect to the contract.pf 
February 17 and the consequent action of the reoei\ei 
were ‘in‘fraud’ of the rights of Penn and Reading apd 
their stockholders falls far short of any charge of 
actual fraud. Indeed no suggestion of such fraud wjas 
advanced by respondents either in brief or in argument. 

“The respondents rely upon decisions holding that! a 
bill in equity or a writ of mandamus will lie to compel 
an executive officer to comply with the plain mandate 
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of a statute. These have no application for they deal 
with a situation wholly foreign to that here presented. 
Where a statute vests no discretion in an executive 
officer but to act under a given set of circumstances, or 
forbids his acting except upon certain named condi¬ 
tions, a court will compel him to act or to refrain from 
acting if he essavs whollv to disregard the statutory 
mandate; but if a discretion is vested in him, and he is 
to act in the light of the facts he ascertains and the 
judgment he forms, a court cannot restrain him from 
acting on the ground that he has exceeded his jurisdic¬ 
tion by reason of an error either of fact or law which 
induced his conclusion. Plainly, therefore, the respon¬ 
dents are wrong in asserting that as the facts set forth 
in their hill charge the Comptroller with an error of 
laic, he exceeded his authority. 

“The respondents further insist that their allegation 
that the Comptroller’s action was ‘arbitrary,” which 
is amplified and given content by the facts alleged and 
admitted by the motion to dismiss, requires a decree 
avoiding the assessment. The epithet ‘arbitrary,’ used 
1 in this connection, can mean no more than do the other 
averments that the Comptroller, in reaching his conclu¬ 
sion, ‘committed grave error of law’ in failing to re¬ 
gard the contract of Februarv 17 as effective. It would 
be arbitrary, in the proper sense of the term, for an 
official to act in the teeth of a statute or stubbornly to 
refuse to act at all where a statute commands action, 
but where he essays to exercise the jurisdiction con¬ 
ferred upon him, though his errors may be subject to 
' subsequent correction, they cannot he enjoined as an 
arbitrary exercise of his authority. To hold otherwise 
would render orderly administrative procedure impos¬ 
sible.” (Italics ours) 

The same principle was announced by this Court in 
Brunswick v. Elliott . 70 App. D. C. 45, *103 F. (2d) 746 
(1939). That case involved a suit to enjoin the Acting 
Comptroller General from interfering in any way in the 
payment to plaintiff of an annuity provided for under an 
Act of Congress. In the course of its opinion this Court 
said: (pp. 750, 751) 
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“Under the circumstances, therefore, it was the duty; 
of the Comptroller to render a decision, which m turn; 
was required to be based upon an interpretation of 
statutes, the construction and application of which were 
not ‘free from doubt and equivalent to a positive com-j 
ma nd.’ This duty was not ministerial but was instead 
administrative and quasi-judicial in character, requir-j 
in«- for its proper performance the exercise of judg-j 
ment and discretion. Consequently its exercise cannot 
be controlled by writ of mandamus, or injunction. ‘To 
hold otherwise would render orderly administrative 
procedure impossible.’ Thus, if the writ were grante<^ 
in the present case we would in effect require the Compj 
troller General ‘to repudiate and disaffirm a decisioij 
which he regarded it his duty to make in the exercise 
of that judgment which is reposed in him by Jaw, and 
we should require him to come to a determination upon 
the issues involved directly opposite to that which he 
had reached, and which the law conferred upon him th| 
jurisdiction to make.’ This we cannot do.” ! 

Again in Appalachian Electric Power Co. v. Smith, 67 Fj. 
(2df 451 (C.C.A. 4th, 1933) we find another clear-cut ex¬ 
pression of the principle. In this case a suit was brought 
against the individual members of the Federal Power Conj- 
mission to enjoin them from interfering with the proposed 
construction of a power dam and to require them to expungf 
from the records of the Power Commission certain orders 
relating to this project. In the course of its opinion the 
court made the following statement: (p. 456) 

“The finding that the interests of interstate or for¬ 
eign commerce would be affected by the structure w<js 
made, of course, upon evidence not apparent on the face 
of the order; but any contention that this finding is ntyt 
supported by the evidence calls for a review of the 
exercise of the power of the commission and does not 
challenge the existence of the power itself. And thefe 
can be no question but that the United States would lpe 
a necessary party to any suit brought to set aside ^n 
order of the commission because not supported by evi¬ 
dence; for such a suit would be one affecting the action 
of the commission in its official capacity and would be m 
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effect a suit against the United States. Morrison v. 
Work, 266 U. S. 481, 488, 45 S. Ct. 149, 69 L. Ed. 394; 
Naganab v. Hitchcock, 202 U. S. 473, 26 S. Ct. 667, 50 
L. Ed. 1113; Oregon v. Hitchcock, 202 U. S. 60, 68, 26 
S. Ct. 56S, 50 L. Ed. 935.” (Italics ours) 

These cases are more than sufficient, we submit, to demon¬ 
strate the fundamental error in appellants’ position. While 
the individual members of the Board are sued in their per¬ 
sonal capacities, it is perfectly clear that appellants’ real 
grievance is against them in their collective capacity as the 
Board and that anv remedv which might be granted would 
directly affect the Board. Consequently, as in the case la^t 
cited, any remedy which the Court might allow would oper¬ 
ate against the United States, which is not and cannot be 
made a party hereto. 


III. 

The District Courts axe without jurisdiction to issue the 
writ of certiorari for the purposes here sought. 

The jurisdictional points just discussed are, if well taken, 
decisive of appellants’ case in its entirety and we respect¬ 
fully ask the Court so to decide. Should the Court de¬ 
termine, however, that appellants are entitled to judicial 
review of the Board’s findings and order, then there is a 
further jurisdictional point we wish to urge. It is that the 
remedy of certiorari is not available for that purpose. 

It should be noted at the outset that not once have the 
United States courts undertaken to issue the writ of cer¬ 
tiorari to an administrative agency of the Government. 
Occasionally, as here, requests have been made for its issu¬ 
ance and generally under circumstances akin to those here 
alleged. But in no case, so far as counsel have been able to 
locate, has the remedy been granted. Fortunately there is 
no need for an extended search of the cases which deal with 
the general subject for the Supreme Court in a case pre¬ 
cisely in point has clearly and explicitly stated why it is not 
available in cases such as is here presented. Counsel for 
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appellants have cited this case in support of their claim but, 
as the Court will shortly see, instead of aiding appellants, 
the case actually disposes of their ciaini. 

The case is that of Degge v. Hitchcock, 229 U. S. 162, 57 
L. Ed. 1135 (1913), and it arose in this jurisdiction. It was 
commenced in the then Supreme Court of the District of 
Columbia. The petition alleged that, following a hearing 
before the Post Office Department on charges that they were j 
conducting a scheme to defraud through the use of the 
mails, an order was issued by the Postmaster General de¬ 
priving plaintiffs of their mailing privileges. The petition j 
prayed that a writ of certiorari issue directing the Post- j 
master General to certify the record before him to the court. 1 
On the return of a rule to show cause why the writ should 
not issue, the Postmaster General included an extended 
description of plaintiff’s activities which led to the order 
revoking their mailing privileges. On this state of the 
record the lower court discharged the rule and dismissed j 
the petition, and an appeal was taken to this Court. 

The judgment of the lower court was affirmed (35 App. | 
D. C. 2*18)^ this Court indicating a doubt as to the jurisdic- j 
tion of the lower court to issue the writ for the purposes | 
disclosed by the record, but concluding that in any event j 
the facts did not warrant its exercise. 

The case was then appealed to the Supreme Court andj 
there the matter was decided squarely and solely on thej 
jurisdictional point, the court ruling against the jurisdiction 
of the lower court to issue the writ under the circumstances! 
presented by the bill. After pointing out that the case was j 
the first one “in which a Federal court had been asked to 
issue a writ of certiorari to review a ruling by an executive 
officer of the United States Government,” the court stated; 
as follows: (p.170) 

“That at once suggests that the failure to make such 
application has been due to the conceded want of power 
to issue the writ to such officers. For, since the adop¬ 
tion of the Constitution, there have been countless rul¬ 
ings by heads of departments that directly affected 
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personal and property rights and where the writ of 
certiorari, if available, would have furnished an effec¬ 
tive method by which to test the validity of quasi- ju¬ 
dicial orders under attack.” 

The court then went on to review the scope of the common 
law writ of certiorari, following which it decided the case 
as follows: (p. 171) 

“It is true that the Postmaster General gave notice 
and a hearing to the persons specially to be affected by 
the order and that in making his ruling he may be said 
to have acted in a g’w&si-judicial capacity. But the 
statute was passed primarily for the benefit of the 
public at large and the order was for them and their 
protection. That fact gave an administrative quality 
to the hearing and to the order and was sufficient to 
prevent it from being subject to review by writ of cer¬ 
tiorari. The Postmaster General could not exercise 
judicial functions, and in making the decision he was 
not an officer presiding over a tribunal where his ruling 
-was final unless reversed. Not being a judgment, it was 
not subject to appeal, writ of error, or certiorari. Not 
being a judgment, in the sense of a final adjudication, 
the appellants were not concluded by his decision, for 
had there been an arbitrary exercise of statutory power 
or a ruling in excess of the jurisdiction conferred, they 
had the right to apply for and obtain appropriate re¬ 
lief in a court of equity. School of Magnetic Healing v. 
Me Annuity , 187 U. S. 94. Philadelphia Co. v. Stimson, 
233 U. S. 605, 620. 

“ * • • To hold that the writ could issue either be¬ 
fore or after an administrative ruling would make the 
dispatch of business in the Departments wait on the 
decisions of the courts and not only lead to conse¬ 
quences of the most manifest inconvenience, but would 
be an invasion of the Executive bv the Judicial branch 
of the Government.” 

We submit that the case at bar is foursquare with that of 
Degge v. Hitchcock. Here, too, the Board “gave notice and 
a hearing to the persons specially to be affected by the order 
and ... in making [its] order . . . may be said to have 
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acted in a quasi- judicial capacity." Here, too, the statute! 
under which the Board acted 4 "was passed primarily for 
the benefit of the public at large and the order was for them! 
and their protection.” Consequently here, too, 44 that fact 
gave an administrative quality to the hearing and to the 
order and was sufficient to prevent it from being subject 
to review by writ of certiorari. " \\ e submit that the Deggd< 
v. Hitchcock case is absolutely determinative of this jurist 
dictional question. 

Even in the face of this opinion, however, there have been 
sporadic attempts since to get the courts in this jurisdiction 
to issue the writ in analogous situations; but to no availi 
In each case this Court, basing its decision on the principle? 
announced by the Supreme Court in Degge v. Hitchcock, 
rejected the contention that the writ was available to ren 
view an administrative determination of an agency of th<b 
United States Government. These cases are: Mickadiet vj. 
Payne, 50 App. D. C. 115, 269 Fed. 194 (1920), (aff’d, 25^ 
U. S. 609); Detroit & T. 8 . L. R. Co. v. Interstate CommercIp 
Commission, 51 App. D. C. 133, 277 Fed. 535 (1921); DonneY 
Steel Co. v. Interstate Commerce Commission, 52 App. D. C. 
221, 285 Fed. 955 (1923); Delaware <& Hudson R. Corp. V. 
Interstate Commerce Commission, 60 App. D. C. 267, 51 If. 
(2d) 429 (1931); and Southern Transport Co. v. Interstate 
Commerce Commission, 61 App. D. C. 284, 61 F. (2d) 925 
(1.932). 

In view of this uninterrupted chain of cases in this juris- 
diction—all plainly against the contentions of appellants 
herein—we respectfully ask this Court to declare that the 
lower court is without jurisdiction to issue the writ of cer¬ 
tiorari under the circumstances disclosed by this case. 

Even if we were to concede, however, that certiorari 
might lie to review administrative orders of the kind here 
involved, it is clear nevertheless that the writ should npt 
issue in this case. This is so because the complaint shows 
on its face that the Board had jurisdiction to issue the ord^r 
in question, and the authorities are as one in holding thiit 
the scope of review by certiorari is limited solely to d^- 
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termining whether the tribunal to which the writ is directed 
had jurisdiction to enter the order; it does not extend to 
an appraisal of the correctness of such determination. This 
proposition, of course, is based upon the long-settled prin¬ 
ciple that the extraordinary legal remedies such as man¬ 
damus, prohibition and certiorari cannot be made to serve 
the purpose of appeal. There is an early and oft-cited case 
in the Supreme Court on this question which is conclusive 
on this point. The case is that of Harris v. Barber, 129 
U. S. 366, 32 L. Ed. 697 (18S9), in which the court was 
reviewing a judgment quashing a writ of certiorari to a 
justice of the peace. The court said: (p. 371) 

“As was well said by Mr. Justice Merrick in deliver¬ 
ing the opinion of the court below, ‘These averments 
constitute fully a statement of the relation of landlord 
and tenant between the parties. Now whether the proof 
came up to these averments or not cannot be inquired 
into upon a writ of certiorari. Certiorari goes only to 
the jurisdiction. It does not go to any errors of judg¬ 
ment that may have been committed by the justice in 
the progress of the exercise of that jurisdiction. ’ ” 

And the same proposition has been stated a number of 
times by this Court. Thus, in Detroit & T. S. L. R. Co. v. 
Interstate Commerce Commission, supra, the court, after 
stating that the writ of certiorari would not lie to review 
an order of an administrative officer, stated as follows: 
(p. 537) 

“Appellant recognizes the soundness of this rule, 
but seeks to escape its effect by endeavoring to show 
that the Commission acted outside of its jurisdiction. 
The Commission was charged with the duty of ascer¬ 
taining the operating income of the company. In per¬ 
forming that duty it was necessary for it to determine 
what items should be included in the income and what 
should not be. It therefore was acting within its juris¬ 
diction when it decided that the item of $164,800 should 
be treated as the company had treated it on its books, 
namely, as a deduction.” 
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To the same effect, see: Degge v. Hitchcock , supra: 
Southern Transport Co. v. Interstate Commerce Commisi 
sion, supra; and Delaware & Hudson R. Corp. v. Interstate 
Commerce Commission > supra. 

IV. 

The Board correctly interpreted the words “primarily 
engaged” as used in the statute. 

This brings us to our final argument, which goes to the 
merits of appellants’ claim. It raises the question of 
w’hether, assuming that the lower court had jurisdiction of 
the subject matter of the complaint, the facts alleged sho\y 
that appellants were entitled to relief in any form. 

As we have seen, Congress prohibited any individual wh<|> 
is employed by a firm “primarily engaged” in the under¬ 
writing business from simultaneously serving as an officer 
or director of a national bank. Appellants contend thatj, 
because the evidence before the Board showred that the un¬ 
derwriting business of their employer amounted to but 15 
per cent of the face amount of its gross business, and be¬ 
cause only 26 per cent in one year, and 32 per cent in an¬ 
other, of its gross income w’as derived from such under¬ 
writing business, the Board’s determination that Eastmaii, 
Dillon & Co. is “primarily engaged” in the underwriting 
business is unjustified. In other words, appellants’ conten¬ 
tion, predicated upon a purely quantitative concept of th|e 
meaning of the words “primarily engaged” as used in the 
statute, is that only if the underwriting business of their 
employer is the largest in volume of its total business and 
produces the largest percentage of its total profits can it 
be said that the firm is “primarily engaged” in the under¬ 
writing business—and this despite the fact that the firm 
ranks among the leading underwriters of the country and 
in one year alone did an underwriting business of almoit 
fifteen million dollars. 

Quite apart from the application of any principles <j>f 
statutory construction, the very statement of appellant^’ 
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argument should be its own refutation. Consider the ab¬ 
surd consequences which would flow from the application 
of any such quantitative test. Company A, which might 
rank ninetieth on the list of leading underwriters, but en¬ 
gaged exclusively in the underwriting business, does an 
average total volume, let us say, of $500,000 per year. Such 
a company, which meets even appellants’ quantitative test, 
undoubtedly is “primarily engaged” in the underwriting 
business within the meaning of the statute. Consequently, 
an employee of Company A would be prohibited from serv¬ 
ing as a director of a national bank. But Company B, rank¬ 
ing ninth on such a list, and doing an average of $15,000,000 
annually in underwriting business, would not be “primarily 
engaged” in the underwriting business if the company also 
does $90,000,000 (or even $16,000,000) total volume in its 
brokerage accounts. Consequently, according to appellants’ 
theory, employees of Company B would not be prohibited 
from also serving as directors of national banks. 

The other facet of appellants’ argument, which suggests 
that a comparison be made between the gross profits of 
the various departments of a company in determining 
whether it is “primarily engaged” in the underwriting 
business, w'ould lead to equally absurd results. Suppose a 
company having a total annual brokerage business of 
$25,000,000 realized a gross profit on this business of 
$3,000,000. Let us say in any one year that the same com¬ 
pany participated in underwritings to the extent of 
$25,000,000, but that its gross profits on such business was 
only $2,000,000. Under appellants’ theory, such a com¬ 
pany would not be “primarily engaged” in the underwrit¬ 
ing business because its gross profits on the latter were 
less than its gross profits on its brokerage accounts. And 
to carry the appellants’ argument to its ultimate absurdity, 
if in the case just cited the total business and profits of the 
company were equally divided between its brokerage and 
underwriting departments, then such a company would not 
be “primarily engaged” in any business! 
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Can it be that Congress intended to hazard the accom¬ 
plishment of one of the most important objectives of thi 
Banking Act of 1933 upon so variable a test as the total 
amount of business or profits in any one year of a given 
company, where a difference of only one per cent in such 
totals might be sufficient to decide the issue one way of 
the other? Or is it more reasonable to suppose that Con¬ 
gress intended to lay down a more practical and less change¬ 
able test for the guidance of the administrative agency which 
it charged with eliminating the evils to which the Act was 
addressed? Appellants urge the former test as the corredt 
one and point to the words “primarily engaged” as requill¬ 
ing such a conclusion. We take the latter view and ca|i 
justify our position without either ignoring or doing inter¬ 
pretative violence to the words upon wdiich appellants sp 
heavily rely. 

Before discussing the different shades of meaning which 
may properly be ascribed to these words, however, let us 
fix clearly in mind the exact setting into which Congress 
placed them. The Court will no doubt take judicial notipe 
of the great depression which began with the stock market 
crash in 1929 and continued throughout the early apd 
middle thirties. As we all know, a part of that depression 
took the form of numerous bank failures, and we have ;a 
vivid recollection of the Bank Holiday of March 1933. 
Faced with such a national crisis the Congress in 1932 bfc- 
gan its consideration of measures designed to strike at the 
heart of evils theretofore existing in the banking business 
generally. Extensive Congressional hearings were held }n 
1932 and in 1933, and these resulted in the passage of the 
Banking Act of 1933. While one of the purposes of this 
legislation was to guarantee future bank deposits up to a 
certain amount through a system of governmental insur¬ 
ance, another and vitally important objective was to eradi¬ 
cate so far as possible those conditions which had con¬ 
tributed substantially to the 1929-1933 debacle. As we 
shall see, one of the principal evils against which the law 
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was aimed was the securities affiliate situation, which had 
grown to demonstrably dangerous proportions in only a 
comparatively short space of time. 

The report of the Senate Committee on Banking and 
Currency (Senate Report No. 77, 73rd Congress) on the 
bill which ultimately became the Banking Act of 1933 is 
particularly pertinent in disclosing the purpose of the 
framers of the bill. That portion of the Report which 
refers to securities affiliates of banks reads in part as 
follows: 


“Condition of Member Banks 

The outstanding development in the commercial 
banking system during the prepanic period was the 
appearance of excessive security loans, and of overin¬ 
vestment in securities of all kinds. The effects of this 
situation in changing the whole character of the bank¬ 
ing problem can hardly be overemphasized. National 
banks were never intended to undertake investment 
banking business on a large scale, and the whole tenor 
of legislation and administrative rulings concerning 
them has been away from recognition of such a gro'wth 
in the direction of investment banking as legitimate. 
Nevertheless it has continued; and a very fruitful 
cause of bank failures, especially within the past three 
years, has been the fact that the*funds of various insti¬ 
tutions have been so extensively ‘tied up’ in long-term 
investments. The growth of the investment portfolio 
of the bank itself has been greatly emphasized in im¬ 
portance by the organization of allied or affiliated 
companies under State laws, through which even more 
extensive advances and investments in the securitv 
market could be made. * * • 

* * # 

“2. Banking affiliates .—There seems to be no doubt 
anywhere that a large factor in the overdevelopment 
of security loans, and in the dangerous use of the re¬ 
sources of bank depositors for the purpose of making 
speculative profits and incurring the danger of hazard¬ 
ous losses, has been furnished by perversions of the 
national banking and State banking laws, and that, as 


a result, machinery has been created which tends j 
toward danger in several directions. 

“(a) The greatest of such dangers is seen in the 
gro-wth of ‘bank affiliates’ which devote themselves in 
many cases to perilous underwriting operations, stock 
speculation, and maintaining a market for the banks’: 
own stock often largely with the resources of the 
parent bank. This situation was never contemplated 
by the National Banking Act, and it vrould, therefore, 
appear that the affiliate system calls for the establish¬ 
ment of some legislative provisions designed to deal 
with the situation. It has been suggested from many 
quarters that the affiliate system be simply, ‘abolished.’ 
This suggestion has much authority behind it, but, in 
addition to the manifest difficulty of enforcement, owing! 
to the existence of well-known subterfuges to maintain| 
control, there remains the question whether it would 
be of much real service so long as State legislation per-i 
mits the growth of affiliates in connection with State! 
banks and trust companies. The committee has, there-! 
fore, determined to present proposed legislation aimedj 
at the following objects: 

“(1) To separate as far as possible national and 
member banks from affiliates of all kinds. 

“ (2) To limit the amount of advances or loans w'hichj 
can be obtained by affiliates from the parent institu-j 
tions with which they are connected. 

“(3) To install a satisfactory examination of affil-j 
iates, working simultaneously with the present systemj 
of examination applicable to the parent banks.” 1 

With these considerations in mind Congress wrote intc^ 
the bill various sections intended to accomplish the ob¬ 
jectives set out in Senate Report No. 77, supra, including] 
_ 

1 Senator Bulkley, who with Senator Glass had taken a leading part in the 
deliberations of the Committee, made the following statement on the floor of 
the Senate: 

“Obviously, the banker who has nothing to sell to his depositors is] 
much better qualified to advise disinterestedly and to regard diligently 
the safety of depositors than the banker who uses the list of depositors, 
in his savings department to distribute circulars concerning the advan¬ 
tages of this, that, or the other investment on which the bank is to receive! 
an originating profit or an underwriting profit or a distribution profit orj 
a trading profit or any combination of such profits.” (Cong. Rec. VoL 
75, Part 9, p. 9912) 
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those designed “to separate as far as possible national and 
member banks from affiliates of all kinds.” One of the 
principal sections designed to attain these purposes is sec- 
tion 2° of the Act 1 , which provides that no member bank 
shall be affiliated “in any manner” with anv company 
“engaged principally in the issue, flotation, underwriting, 
public sale, or distribution at wholesale or retail or through 
syndicate participation of stocks, bonds, debentures, notes, 
or other securities”. Section 21 2 is complementary to sec¬ 
tion 20 and, among other things, prohibits any company 
which is engaged in the underwriting business from en¬ 
gaging at the same time to any extent whatever in the 
business of receiving deposits ...” 

Xotwdthstanding the provisions contained in sections 20 
and 21 just referred to, there was, of course, always the 
danger that, despite formal divorcement of banks' from 
their securities affiliates, the underhung evils of such affil¬ 
iations might be perpetuated if close relationships between 
member banks and dealers in securities were permitted 
to continue, either through interlocking directorates or by 
other means. Section 32, therefore, was included and ob¬ 
viously was intended to prevent such relationships from 
developing, at least to the extent that they then could be 
anticipated. Consequently, in construing the provisions of 
section 32, it is necessary to bear in mind the positive Con¬ 
gressional intent to make this section an integral part of a 
comprehensive plan not only to eliminate existing evils, 
but also to prevent their future recurrence in any form. 

With this legislative history and obvious Congressional 
purpose to guide us, let us examine the situation here pre¬ 
sented. Appellants are employd by a firm which admittedly 
engages in substantial underwriting activities—in fact, it 
is one of the leading underwriting firms in the country. As 
a result, the potential evil which Congress visualized' when 
it passed the Banking Act of 1933 would be present if they 

1 48 Stat. 188, U. S. C. Title 12, $ 377. 

2 48 Stat. 189, U. S. C. Title 12, $ 378. 
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were permitted to remain as directors of The Paterson 
National Bank, for they might attempt to use their position 
as bank directors to further their private interests in the 
underwriting business, to the detriment of the bank and its 
depositors. 1 Therefore, the situation here is precisely of a 
nature which Congress intended to prohibit, and it remains 
only to determine if the language of the Act, fairly inter¬ 
preted, brings appellants within its proscriptions. 

It is true that, under one of its dictionary definitions, the 
word “primarily” has a quantitative meaning. This, how¬ 
ever, is not the only accepted meaning; it is also defined 
as “fundamentally” ("Webster’s Collegiate Dictionary, 
Fifth Edition). The word “primary” is also frequently 
used in another sense. As pointed out in the Board’s 
opinion, red is one of the “primary” colors but there are 
other primary colors; Saturn is one of the “primary” 
planets but it is neither the only nor the largest one. 
Standard dictionaries cite as examples of the use of the 
word in the latter sense expressions such as “the primary 
causes of war” and “a matter of primary importance” 
(Merriam Webster’s International Dictionary, Second Edi¬ 
tion and Webster’s Collegiate Dictionary, Fifth Edition). 
Undoubtedly, then, Eastman, Dillon & Co. are “fundamen¬ 
tally” or “primarily” engaged in both the brokerage busi¬ 
ness and the underwriting business. To put it otherwise, 
underwriting is one of the businesses in which the firm is 
“primarily” engaged. 

Appellants attempt, by devoting a considerable portion 
of their brief to a discussion of criminal cases, to convince 
the Court that the statute here involved is penal in nature 
and that the rule of strict statutory construction should 
apply. The answer to this contention is twofold. 

In the first place, this is not a criminal case, nor is there 
even a suggestion in the record that appellants are in 
danger of criminal action. Certainly nothing that happened 

i No showing was made in the hearing before the Board nor is it claimed 
that appellants have ever taken advantage of their position as directors in 
this manner. Obviously, however, the statute is wholly preventive in char¬ 
acter and hence no such showing is necessary. 
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before the Board places them in any such danger. And 
nothing in section 32 makes it a crime for a director of a 
national bank to be employed by an underwriting firm; that 
section prohibits, but nothing more. In short, the pro¬ 
ceeding before the Board was wholly administrative in its 
nature, having for its objective an ultimate official deter¬ 
mination as to whether the Board should in the public in¬ 
terest exercise its admitted discretion to remove appellants 
as directors of the bank. Under such circumstances, we 
submit, the proceeding before the Board was similar to 
that which occurs every day before numerous regulatory 
agencies of the Government which administer such remedial 
statutes as the Securities Act of 1933, the National Labor 
Relations Act, the Fair Labor Standards Act and others 
of a similar nature. They are essentially and basically 
administrative in their character. 

In the second place, even if the prohibitions of section 32 
were penal in their nature, appellants can take little com¬ 
fort from the so-called rule of strict construction. “No 
rule requires that a penal statute be strained and distorted 
in order to exclude conduct clearly intended to be within 
its scope— nor does any rule require that the Act be given 
the narrowest meaning. It is sufficient if the words are 
given their fair meaning in accord with the evident intent 
of Congress.” (Italics ours) United States v. Raynor , 302 
U. S. 540, 82 L. Ed. 413 (1938). As we have seen, the 
Board’s construction of the statute is in accordance with 
even the literal meaning of the words “primarily engaged” 
and, more to the point, that construction brings within the 
proscriptions of the law situations which Congress clearly 
intended to prohibit. It follows, therefore, even if this were 
a criminal proceeding, that the Board’s construction of the 
statute should remain undisturbed. 

Finally, appellants seek to inject a constitutional issue 
into the case by arguing that, unless their construction of 
the words “primarily engaged” be the only correct inter¬ 
pretation of those words, the statute itself is unconstitu- 
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tional as containing an unlawful delegation of legislative 
power. This contention is so obviously untenable as 
scarcely to require an answer. It is enough to repeat that 
the Board’s interpretation of the statute was both author¬ 
ized and correct. It did not extend the language used by 
Congress to bring unintended results, nor did Congress 
use language incapable of precise application in individual 
cases to achieve its desired objectives. Under these cir¬ 
cumstances there can be no question of unlawful delegation, 
at most the problem is one of statutory construction and 
this we have already fully discussed. 

We submit, on the basis of all the discussion above ap¬ 
pearing, that the judgment of the District Court should be 

affirmed. 
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